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Abbreviations

CPC Criminal Procedure Code 200/

DV law law on the Prevention of Domestic Violence
and the Protection of Victims 2005

JPO Judicial Police Officer

JPO-MoWA The Judicial Police Officials of the Ministry
of Women's Affairs

MoWA  Ministry of Women's Affairs
Pro Deo  free/without charge (Latin “for God")
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Preface by the Minister

The Guidelines for legal Protection of Women'’s and Children’s Rights in Cambodia have
been developed for the Provincial Departments of the Ministry of VWomen's Affairs and other
key actors which provide assistance in cases of Violence Against VWomen.

Cambodia has a national legal and policy framework to protect women's rights including
the Law on the Prevention of Domestic Violence and Protection of Victims of 2005, Criminal
Procedure Code 2007, the law on Suppression of Trafficking in Humans and Sexual
Exploitation of 2008 and the National Action Plan to Prevent Violence Against VWomen
2013 -201/.

In spite of these laws, Violence Against Women is still endemic and prevalent in the Cambodian
society due to the historically unequal power relations between men and women and the
pervasive discrimination against women in both the public and private spheres. The 2012
Review Report of the National Action Plan to Prevent Violence Against VWomen shows that one
out of four women who have been in a relationship has experienced violence. High prevalence
is also demonstrated in a recent survey in Asia and the Pacific for rape, both partner and non-
partner and gang rape, andthe survey shows that more than 20 percent of Cambodian men
aged between 18 and 49 admitted to having raped a woman . Cambodia has not yet been
able to eliminate these serious crimes and so we need to continue to implement and develop
measures o prevent them step by step until these heinous crimes can be eliminated completely.

Under the Five Year Strategic Plan 2009-2013 Neary Ratanak Ill, the Ministry of VWomen's
Affairs of Cambodia sfrives to put into place administrative mechanisms and guidelines for
effective implementation of the aforementioned laws to profect women and children’s rights,
and especially to address cases of domestic violence, rape, sexual harassment at the work
place, trafficking, sexual and labour exploitation.

| strongly hope that these guidelines become a crucial instrument to assist law enforcers
and social workers in providing effective assistance to women and children who suffer from
genderbased violence. By doing so, these guidelines will also contribute to build a more
just and harmonious Cambodian society.
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e-r of Wamen's Affairs
Royal Government of Cambodia

1 Fuly, E., Warner, X., Miedema, S., Jewkes, R., Roselli, T. and Lang, J. (2013).Why Do Some Men Use Violence Against Women and
How Can We Prevent It2 Quantitative Findings from fhe United Nations Multi-country Study on Men and Violence in Asia and the
Pacific. Bangkok: UNDR UNFPA, UN Women and UNV.
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Introduction

The Guidelines for legal Protection of Women's and Children'’s
Rights in Cambodia (Ministry of Women's Affairs of Cambodia,
2014) can be used as guidance and training material by and
for the Judicial Police Agents of the Ministry of Women's Affairs
(JPAs] and any other civil servants or service providers that work
to protect the rights of women and children in Cambodia, and
particularly in cases of Violence Against VWomen.

The Guidelines for legal Profection of VWomen's and Children’s
Rights in Cambodia describe the rights of the victims and the
best way in which service providers can assist them in order to
get justice. These guidelines are especially a valuable tool for
the Judicial Police Agents of the Ministry of VWomen's Affairs in
order to help them to improve their understanding about the legal
system and fo enable their proper monitoring of cases of Violence
Against VWomen.

These guidelines are based on a set of nine frainings conducted
by a team of lawyers and trainers that provided an intensive train-
the-rainer course to 11 Judicial Police Agents of the Ministry of
Women's Affairs to enable them to train all Judicial Police Agents
in their turn. The trainings for the 11 ftrainers took place in the
period December 2012 — October 2013 within the framework
of the Access to Justice for Women project, implemented by the
Ministry of VWomen's Affairs of Cambodia and GIZ and funded
by the German Federal Ministry for Economic Development and
Cooperation (BMZ) and the Spanish Agency for International
Cooperation and Development (AECID).

The Guidelines for legal Protection of Women's and Children'’s
Rights in Cambodia were compiled by Mr. Khlok Dara, legal
consultant, while Ms. Dorine van der Keur reviewed and adjusted
them based on inputs from the working group of the Judicial Police
Agents of the Ministry of Women's Affairs of Cambodia.
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Chapter 1 - Women's Rights

Introduction

Women's rights are infringed often and protection of women’s rights in
Cambodia is still underdeveloped. Powers in the different gender roles are
unequally distributed: women have litle power in e.g. the work place. They
rarely occupy the more senior positions in companies and within the government
and ifs institutions. In general there is litle respect for women’s rights and both
men and women in Cambodia believe men have the right to infringe the rights of
women. There are many different kinds of infringements of the rights of women
and children, but the most repugnant is the violence against women, which is
common in Cambodia, including:

s Domestic violence

s Rape

s Human Trafficking — sexual exploitation and labour exploitation
s Sexual harassment at work

Protection of women from these infringements has only been given proper
aftention in the last ten years when the government and NGOs have started to
empower women.

However, women who want to stand up for their rights offen find it difficult to
access justice. Wives of domestic violence perpetrators are told to stay with their
husband since divorce is still socially unaccepted in Cambodian culture. Victims
of rape rarely get to see their day in Court. Usually the perpetrator settles on a
civil compensation out of the Court and the matter is unlawfully dismissed by the
police/Royal Prosecutor. Or even worse, the family of the victim wants the victim
to marry the perpetrator so that her honour is saved in a twisted way.

Currently there is a monitoring system under development to give an insight in
the prevalence of these infringements in Cambodia.

Some definitions related to protection of women's rights:

Gender refers to the social attributes and opportunities associated with being
male and female and the relationships between women and men and girls and
boys, as well as the relations between women and those between men. These
aftributes, opportunities and relationships are socially constructed and are learmed
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through socialization processes. They are context/ time-specific and changeable.
Gender defermines what is expected, allowed and valued in a women or a
man in a given context. In most societies there are differences and inequalities
between women and men in responsibilities assigned, activities undertaken,
access to and control over resources, as well as decision-making opportunities.

Gender is part of the broader socio-cultural context. Other important criteria
for sociocultural analysis include class, race, poverty level, ethnic group and
2
age.

Gender Based Violence is violence that is directed against a person on the
basis of gender or sex. It includes acts that inflict physical, mental or sexual harm
or suffering, threats of such acts, coercion and other deprivations of liberty. While
women, men, boys and girls can be victims of genderbased violence, women
and girls are the main victims.

Violence Against Women is any act of genderbased violence that results in,
or is likely to result in, physical, sexual or mental harm or suffering to women,
including threats of such acts, coercion or arbitrary deprivation of liberty, whether
occurring in public or in private life.*

Legal framework to protect women

Cambodian Constitution

Arficle 31 of the Constitution of the Kingdom of Cambodia states Khmer
citizens shall be equal before the law, enjoying the same rights and freedom
and obligations regardless of race, colour, sex, language, belief, religion,
political tendency, national origin, social status, wealth or other status. Article
35 of the Constitution states that Khmer citizens of either sex shall have the rights
to participate actively in the political, economic, social and cultural life or the
nation. Article 36 of the Constitution further states that Khmer citizens of either sex
shall enjoy the rights to choose any employment in accordance with their ability
and the needs of society. Khmer citizens of either sex shall receive equal pay for
the same work. Housework shall have the same value as the income generated
from the jobs performed outside the house. Article 45 of the Constitution says that
all forms of discrimination against women shall be eliminated. The exploitation of

2 UN definition quoted from http://www.un.org/womenwatch/osagi/conceptsandefinitions.htm

3 Based on articles 1 and 2 of the UN General Assembly Declaration on the Elimination of Violence against Women (1993)
and Recommendation 19, paragraph 6 of the 11th Session of the CEDAW Committee

4 UN definition quoted from http://www.who.int/reproductivehealth/topics/violence/vaw_series/en/index.html
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women in employment shall be prohibited. Men and women shall enjoy equal
rights in all fields, especially with respect to marriage and family matters.

International Treaties on Human Rights

Article 31 of the Constitution directly incorporates a number of important
international instruments on human rights into Cambodian lows to ensure the
protection of human rights including basic rights such as the rights to life, individual
rights, personal security and freedom of movement, beliefs and religions, the
rights to create communities and political parties, proper judiciary proceedings
and equality before the law.

Cambodia signed and rectified many international freaties. Some infernational
freaties also ensure the profection of the rights of women. The state party shall
have the duties to implement, ensure, protect and respect the universal human
rights, such as:

The International Covenant on Economic, Social and Cultural Rights
(ratification by Cambodia on 26 May 1992): Atticle 1 says that all people have
the right of self-determination. By virtue of that right, they freely defermine their
political status and freely pursue their economic, social and cultural development.
Article 2 sub 2 says that the states parties undertake to guarantee that the rights will
be exercised without discrimination of any kind as to race, colour, sex, language,
religion, political opinion. Article 3 says that the state parties undertake to ensure
the equal right of men and women to the enjoyment of all economic, social and
cultural rights. Arficle 6 says that the stafe parties recognize the right to work,
the right fo freely choose the work. Artficle 7 says that the state parties recognize
the right of everyone to the enjoyment of just and favourable conditions of work,
equal wage for the same work.

International Covenant on Civil and Political Rights (ratification by Cambodia
on 26 May 1992): Articles 1, 2, 3, 4, 14, 22 and 26 guarantee the protection
of the rights of all individuals and equal rights.

Universal Declaration of Human Rights (valid for all UN Country Members):
Arficles 1, 2, 7, 16, 23 and 26 say about the recognition of the profection of
human rights.

The Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) (ratification by Cambodia on 15 October 1992): Among many
international freaties on human rights, only the CEDAW specifically addresses
the protection of women's rights. This Convention demands the state parties
to regularly enforce women's rights and condemn all forms of discrimination
against women and implement all appropriate measures. Countries party to the
Convention are legally bound to put its provisions into practice. They are also
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committed to submit national reports, at least every four years, on measures they
have taken fo comply with their treaty obligations.Arficle 1 of the CEDAW sfates
that the discrimination against women shall mean any distinction, exclusion or
restriction made on the basis of sex which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or exercise by women, irrespective of
their marital status, on a basis of equality of men and women, of human rights
and fundamental freedoms in the political, economic, social, cultural, civil or any
other field. Arficle 2 states that the state parties condemn discrimination against
women in all its forms. To embody the principle of the equality of men and women
in their national constitutions or other appropriate legislation. Article 3 states that
ensuring the full development and advancement of women, for the purpose of
guaranteeing them the exercise and enjoyment of human rights and fundamental
freedoms on a basis of equality with men. Articles 4, 5, 6, 7, 8,9, 10, 11, 15
points out the protection and promotion of women's rights to be equal with men.

Besides the domestic laws providing the equal rights to all individuals before
the law and to profect the rights of women, who are illegally abused, the
Convention can be applied directly to protect women's rights in Cambodia.

Cambodian Laws

Criminal Procedure Code 2007 and Penal Code effective in
late 2010

All forms of violence against women/children can be prosecuted under the
Penal Code effective in late 2010 and how to prosecute shall be followed the

Criminal Procedure Code (CPC 2007).

Beside these, there are other specific laws that deal with specific forms of
violence against women/children, including:

The Law on Prevention of Domestic Violence and Protection of

Victims 2005 (DV Law)

To respond to the abuse towards women, Cambodia adopted the Law on
Prevention of Domestic Violence and Protection of Victims in 2005 (DV Law). The
objective of the law is to prevent domestic violence, protect victims, and strengthen
the culture of nonwiolence and harmony within households in the Kingdom of
Cambodia. Another goal is to offer immediate and effective support to victims —
even in rural and remote areas. The DV Llaw aims o avoid harm and minimize
risks of violations by allowing for intervention before any violation of rights has
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taken place. Art. 3 DV Law states that domestic violence must be effectively and
efficiently prevented by taking “the appropriate measures to protfect victims or
persons who could be vulnerable”.

The Law on Suppression of Human Trafficking and Sexual
Exploitation

This low was adopted in 2008 replaced the 1996 law that was generally
considered too basic. The new law prohibits trafficking and sexual exploitation
through means of e.g. prostitution, pornography and indecent acfs.

Hierarchy of laws

The legal framework to protect women from violence consists of different
freaties, laws and other legal instruments. It is important to be able to understand
the hierarchy between laws and regulations. In case of ambiguity between law
and regulations, the higher one prevails. This can be depicted as follows’.

Constitution

International
Treaties

Laws
Royal Decrees

Sub-Decrees

Prakas

Circulars

Orders

5 Source: General Administrative Laws, 2001

Guidelines for Llegal Profection of Women's
and Children’s Rights in Cambodia




Chapter 2 - Key Officials

Royal Prosecutor

Role & Authority

The Royal Prosecutor has a pivotal role in criminal cases. Only the Royal
Prosecutor can file criminal suits (art. 131 Cambodian Constitution). S/ he brings
the charges of criminal offenses against charged persons to the Court and
presents the evidence in Court.

The following Royal Prosecutors shall have territorial competence (Art. 39 CPC
2007):

% The Prosecutor at the site where the offense was committed.

< The Prosecutor in the place of residence of the person who is
suspected for committing an offense.

< The Prosecutor of the territory in which the suspect for committing an
offense is arrested.

The scope of the ferritorial competence of the Royal Prosecutors attached fo
the Court of Tst Instance is limited to either the municipality or the province.

The scope of the competence of the General Prosecutor or Deputy General
Prosecutor attached to the Supreme Court or the Court of Appeal is the whole
territory of the Kingdom of Cambodia.

Working Relations and Responsibilities

In principle the Supreme Council of Magistrates should ensure the conduct
of Royal Prosecutors and take disciplinary measures in case of misconduct. |If
there are complaints regarding the misconduct or work of a Royal Prosecutor,
a complaint should be directed to the Supreme Council of Magistrates. The
Minister of Justice has some, but limited power over a prosecutor: s/he can
order the prosecutor fo initiate proceedings.

For example: o Royal Prosecutor has not processed a Criminal action
affer the charged has paid compensation to the family of a rape victim. This is
misconduct and should be reported to the Supreme Council of Magistrates or
the Ministry of Justice to take measures.

Guidelines for Llegal Profection of VWomen's
and Children’s Rights in Cambodia



Figure 1-Working Relation and Responsibilities of Royal Prosecutors

Supreme Council of

Magistrates (art. 134 of >
e Consifivion) Supervision General Prosecutor Royal Prosecutor
(art. 132 and 133 at the Court of —3» atthe Court of 1¢
of the Constitution) Appeal e
Minister of Justice >
Injunction to initiate proceedings
(art. 29 CPC)

There are two important limitations to this figure:

1. Every Royal Prosecutor shall obey the injunction of his superiors
according fo the established hierarchy. However, during a hearing,
the Royal Prosecutor may freely provide oral remarks according
to his conscience. No disciplinary action can be brought against
a Royal Prosecutor on the basis of his remarks made during a
hearing.

2. The Minister of Justice can make a written injunction to the Royal
Prosecutor or General Prosecutor fo initiate proceedings, but he/
she cannot make injunction to keep any criminal case file without

processing (Article 29 CPC 2007).

Judicial Police

Role & Authority

There are three different kinds of Judicial Police with different roles & authorities
(art. 57 CPC 2007) as following:

1. Judicial Police Officers (art. 71-75 CPC 2007)

The Judicial Police Officers (JPOs) have the duty to receive complaints or
denunciations and to record these. They have to conduct preliminary investigations
info felonies, misdemeanours and petty offenses, to identify and arrest offenders
and to collect evidence (art. 56 CPC 2007).

JPOs can at their own discretion start a preliminary investigation on felonies
or misdemeanours. JPOs can summon and inferrogate any suspect or person who
may have relevant information in relation to an offense (art. 774 CPC 2007). A
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written record must be kept of the interrogation (art. 7115 CPC 2007).

With the permission of the Royal Prosecutor JPOs can remand a person into
police custody for inferrogation if the person refuses to provide information and
only for a period of 48 hours maximum. In exceptional cases this period may
be extended with 24 hours. JPOs cannot detain minors under 14 (art. 96 CPC
2007).

2. Judicial Police Agents (art. 76 -79 CPC 2007)

The judicial police agents have a mission to examine petty offenses and assist
JPOs in the performance of their duties. For examining offenses, the judicial police

agents shall make records. Those records are for information only (art. 78 CPC
2007).

3. Civil servants and public agents who are authorized by separate laws to
examine offenses in the scope of their territorial jurisdiction (art. 82 CPC 2007)

The formalities and procedures of authorization are defined by an Inter-
ministerial Prakas of the Ministry of Justice and the concerned ministries.

Typically these officials are working on environment, forestry, health and tax
issues at the relevant ministries. MoWA also has officials who are authorized to

work on cases related to domestic violence. Please see paragraph on Judicial
Police Officials of MoWA.

Working Relations and Responsibilities

All Judicial Police Officers and Agents fall under the supervision of the Royal
Prosecutor. However, the judicial police officers and agents may also fall under
the supervision of the investigating judge when the Investigating Judge issues a
rogatory order (art. 37 CPC 2007) to them to request any specific investigations.

Disciplinary actions are taken by the General Prosecutor of the Court of Appeal.
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Figure 2-Working Relations and Responsibilities of the JPO and Agents

(types a and b)
Investigating Judge General Prosecutor
Royal P f
Rogatory Order (art. 131 Disciplinary Measures epell et el

Criminal Procedure Code)

| { |

Judicial Police Officer/Agent

Judicial Police Officials of MoWA

Role & Authority

Art. 10 Domestic Violence Law (DV Law) 2005 and the Criminal Procedure
Code [CPC 2007) authorize the Ministry of Women'’s Affairs to employ Judicial

Police to act in cases of domestic violence.

According to these laws,an inferministerial Prakas of MoVWA and MOJ No.
64 BiKKYKKN/0O7 dated 30 October 2007 on the appointment the following
MoWA officials have legal qualifications as Judicial Police Officials of MoWA to
implement the DV Law:

P One Director General of the General Department of Social
Development

P Two deputies Director general of the general Department of Social
Development

One Director of the Department of Legal Profection
Two Deputies Director of the Department of Legal Protection

Two Chief of Offices of the Department of Legal Protection

vV v vy

Four Deputy Chief of Offices of the Department of Legal Protection
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P Three Officials of the Legal Office of the Department of Legal
Protection

P All Twenty Four Director of the Provincial /Capital Departments of
Women's Affairs

> Al Twenty Four Deputy Director of the Provincial /Capital Departments
of Women's Affairs

4 Twenty Four Chief of the Provincial /Capital Offices of Women's Affairs

P Twenty Four Deputy Chief of the Provincial /Capital Offices of Women's
Affairs.

In order to perform this work, the MoWA Prakas No. 072 KKN/BS
dated 07 September 2007, the role and authority of JPO-MoWA is defined

as follows:
1. Representing as a plaintiff for victim;
2. Making reports and records;
3. Monitoring and following up with investigations; and

4. Following up Court's procedures (decisions and convictions).

JPO-MoWA has authority within the territorial boundaries of the unit to which
they are assigned. In Phnom Penh, JPO-MoWA has the authority over the whole
capital without consideration of the location of the unit to which they are assigned.

Please note that whenever this Guideline mentions Judicial Police Officer

(JPO), the Judicial Police Official of MoWA (JPO-MoWA| do not fall under
this type of judicial police officers as stated in the CPC 2007. Most police
authorities and tasks mentioned in the CPC 2007 are only awarded
directly to JPOs and not to JPO-MoWA, such as police investigations,
searches, confiscate items, inferrogations, faking suspects info custody

(The roles of JPO-MoWA shall be clarified clearly by MoWA]!.
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Working Relations and Responsibilities

The supervision of the work of a Judicial Police Officials of MoVWA depends
on the fask being implemented. If the Judicial Police Official of MoWA is
suspected of misconduct while acting under the CPC 2007, the Royal Prosecutor
will have to inform the General Prosecutor of the Court of Appeal who will notify
the Minister of MoWA for disciplinary action. The Minister of MoWA will have
to inform the General Prosecutor of the Court of Appeal of the disciplinary action
taken (art. 82 CPC 2007).

For example: if a JPO-MoWA received a complaint but does not forward the
complaint to the Royal Prosecutor, the Royal Prosecutor should inform the General
Prosecutor of the Court of Appeal when s/he learns about this misconduct. The
General Prosecutor of the Court of Appeal will inform the Minister of MoWA,
who will have to decide — after investigating the misconduct — on disciplinary
measures against the JPO-MoWA.

Figure 3 — Working Relations and Responsibilities of the Judicial Police Officials

Investigating Judge Royal Prosecutor Minister of MoWA
Rogatory Actions within Actions not
Order the scope of the related to
(art. 131 CPC CPC
CPC) (art. 82 CPC)

Y
—> JPO-MoWA <
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Investigating Judge

Role& Authority

The Investigating Judge conducts investigations after receiving an initial
submission by the Royal Prosecutor or a complaint by acting as plaintiff in a civil
action. S/he has the obligation to collect evidence during an investigation. The
Investigating Judge is neutral and collects evidence favourable to the defendant

(= exculpatory) and evidence showing the guilt of the defendant (= inculpatory)
(art. 127 CPC 2007).

An Investigating Judge can order a suspect to appear before him/her (art.
186 CPC 2007). An Investigating Judge can also order bringing in of a charged
person (art. 190 and 191 CPC 2007) and can issue an arrest warrant (art. 196
and 198 CPC 2007) and issue a defention order for pre-rial detention (art. 200
CPC 2007).

The Investigating Judge takes a decision (a closing order) after the investigations
to either indict the suspect and send the case to the frial Judge or to close the
investigations and drop the charges against the suspect(s) (art. 246 CPC 2007).

Investigation Chamber

Role & Authority

The investigation chamber has the competence to adjudicate any appeal
against decisions of the investigating judge. It is the same with the investigating
judges, members of the investigation chamber cannot attend the trial of criminal
cases fo which they have already acted upon as the investigating judges or
otherwise their decisions shall be annulled.

Hierarchy
Figure 4 - Hierarchy of Investigating Judges

Investigation President of the
Chamber Court of 1+ Instance

\ \

Investigating Judges
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Trial Judge

Role & Authority

The Trial Judge leads the hearing. The Judge should think and act neutral. The
Judge shall allow the parties and witnesses of the Royal Prosecutor, lawyer of the
accused and lawyer of the civil party to be questioned, confrontation between
the accused and the victim and showing evidence. However the presiding Judge
may exclude from the hearing everything he deems to unnecessarily delay the
frial hearing without being conducive to ascertaining the truth, such as repeated
questions from the Royal Prosecutor and lawyer and any questions that are not
related fo the fact.

Hierarchy
Figure 5- Hierarchy of Trial Judges

President of the Court of 1¢

i Trial Judges (3 jud
Instance Officer > rial Judges (3 judges)
(One judge is the presiding over judge of

the trial council)

Lawyer
Role & Authority

A lawyer is never neufral. S/he acts on behalf of his client. A lawyer can
either assist in profecting the rights or represent a suspect/charged/accused (=
defence counsel) or the victim (= victim counsel) in a criminal procedure. In a
civil procedure such as a divorce procedure or a Profection Order request the
lawyer has the role to file the necessary documents/requests with the Court and
fo represent the client in Court — talking on the client's behalf — to ensure that the
rights of the client are protected /obtained.
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Acting as Defence Counsel

A suspect in police custody for a period of the past 24 hours can request fo
speak for 30 minutes with a lawyer or any other person whom he/'she selected,
provided that this selected person is suspected of involvement in the same crime
(art. 98 CPC 2007).In case the Court tries a case which is characterized as
the felony committed by a major or the crime committed by a minor, the Court
president shall appoint a lawyer upon his/her initiative if the accused has not
selected or cannot select a lawyer by himself/herself (art. 300-301 CPC 2007). If
the Court tries the case of felony committed by a major and the crime committed
by a minor without the presence of a lawyer, it is an invalid decision subject to
amendment or dismissal by the appellate Court. An Investigating Judge will inform
a charged person of his/her right to a lawyer (art. 143 CPC 2007). Charged
persons should in principle only be interrogated in the presence of his/her lawyer
(art. 145 CPC 2007). With permission of the Investigating Judge the lawyer may
also ask questions during the inferrogation (art. 746 CPC 2007). The charged
person who is in defention may freely communicate with his/her lawyer and their

conversations are confidential and cannot be listened to or recorded (art. 749
CPC 2007).

Acting as a Victim Counsel

If a victim is represented by a lawyer with a mandate, s/he must be inferviewed
in the presence of the lawyer (art. 150 CPC 2007). With permission of the
Investigating Judge the lawyer may also ask questions during the interrogation
(art. 151 CPC 2007).

Although it is not obligatory by law, it is important that the victim has a
lawyer to ensure his/her rights are protected in the criminal procedure and
- it applicable - the civil claim. For the poor there are pro Deo lawyers who
provide legal aid without charge. Victims should be referred to the nearest
pro Deo lawyer or law firm.A request for a lawyer for the poor shall be
made fo the Ministry of Justice.
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Trial

In case the accused, civil party or civil defendants are assisted by a lawyer,
the Court shall summon the lawyer to attend the trial.

Before the trial hearing, the lawyer can examine the case file in the Court
Clerk’s office under the supervision of the Court Clerk. The lawyer or the secretary
of the lawyer may be authorized by the Court President to copy documents in
the case file af their own cost, under the supervision of the Court Clerk (art. 319
CPC 2007).

Working Relations and Responsibilities

Lawyers are considered a free profession. However complaints of clients or
others can be submitted to the Bar Association of the Kingdom of Cambodia
that can take disciplinary measures against lawyers that breached their code of
conduct. All lawyers are the members of this Association.

Local Authority

Role & Authority

The Cambodian legal framework does give a role to the Commune Council
(Sangkat) in the profection of women and children from violence.

Art. 14 DV Law 2005 stipulates that the Commune Council can issue a
decision to take femporary measures and order the perpetrator to stop committing
domestic violence, destroying property, entering or selling the shared family home
or other measures deemed necessary.

Marriages and births are to be registered at the civil registrar of the Commune
Council.

In case a party wants to file for a divorce, the request for divorce may be filed
with the Commune Council. Please see further in Chapter 8.
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Hierarchy

Complaints regarding staff, registrar or Commune Council members should
be directed to the Chief of the Commune Council.

Staff and Members of

Chief of the Commune Council e Commune Councl

Medical doctor

Role & Authority

In case of violence against women or children, the victim should be taken
to the hospital as soon as possible to receive medical treatment and to obtain
forensic medical evidence of a medical doctor.
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Chapter 3 - Introduction Criminal Law

Definition of a Crime

A criminal offense is an offense that is punishable under the Criminal Code. In
principle if the law does not define an act as an offense, then the act cannot be
considered a crime that is punishable (art. 3 Penal Code effective in late 2010).

For example: Mr. Samnangrapes his neighbour Ms. Thoeun. Article 239 of
the Penal Code effective in late 2010 states that this is a rape offense.

According to the Penal Code effective in late 2010, there are three categories
of offenses that differentiate the seriousness of the crimes:

1. Petty Crime

Definition: any offense is a petty crime in case where the maximum sentence of
imprisonment incurred is less than or equal to six days. A fine may be imposed in
addition fo the imprisonment (art. 48 Penal Code effective in late 2010).

Example:Threat to destruct or damage someone’s bicycle the monetary fine
from 5,000 (five thousand) Riels to 100,000 (one hundred thousand) Riels is
imposed. (because the damage is cost little then, the article 423, para, 2 Penal

Code effective in late 2010 should be applied)

2. Misdemeanor

Definition: an offense is a petty crime in case where the maximum sentence
of imprisonment incurred is more than 6 days and less than or equal to 5 years.
A fine may be imposed in addition to imprisonment (art. 47 Penal Code effective
in late 2010).

Guidelines for Llegal Profection of Women's
and Children’s Rights in Cambodia




Example: Mr. Vichea, manager at a garment factory, touches the breasts of
one of his female workers. He does this by surprise and without her consent. In
this case, according to Art. 246 Penal Code, it is an indecent assault and shall
be punishable by imprisonment from one to three years and a fine from two
million to six million Riels.

3. Felony

Definition: an offense is a felony in case where the maximum senfence of
imprisonment incurred is (1) life imprisonment or (2) a sentence of imprisonment
for more than 5 years and less than or equal to 30 years. A fine may be imposed
in addition fo imprisonment (art. 46 Penal Code effective in later 2010).

Examples:
% Premeditated murder, maximum sentence is life imprisonment;
% Rape, maximum sentence is 10 year imprisonment;

< Paying bribery of a government official, maximum sentence is 10 years;

% Accepting a bribery by a civil servant, maximum sentence is 15 years.

Reasons for Extinguishing Criminal
Actions

A criminal action cannot be pursued if the accused:

Died:
The statute of limitations is expired;
A general amnesty is granted;

The abrogation of the criminal law;

vV vvywvyy

The res judicata. The criminal case has already been adjudicated by
a competent court (art. 7 CPC 2007).
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Statute of Limitations

Petty Crime - 1 year Misdemeanour - 5 years Felony - 15 years

The term of the statute of limitations starts at the time of the committal of the
offense but is inferrupted by an act of prosecution or investigation (art. 11 CPC
2007). After such an interruption a new full term is given.

For example: Ms. A. is raped (felony) in 1995 and there is no trace of a
suspect. In 2013 a witness comes forward. An investigation is started and a
suspect is apprehended. However, the statute of limitations is 15 years and
therefore the perpetrator cannot be sentenced.

For example: Mr. A is raped (felony) in 1995 and there is no trace of
a suspect. In 2003 a tip off leads to reopening of the investigation, but the
investigation leads fo nothing. In 2013 a new witness comes forward. An
investigation is started and a suspect is apprehended. This time the perpetrator
can be sentenced since the investigation in 2003 interrupted the term of statute
of limitations and a new term of 15 years commenced after the closure of the
investigations in 2003.

A criminal action also extinguishes when (art. 8 CPC 2007):

7

< A complaint is withdrawn, but only if the complaint is a condition for
criminal proceedings;

% A seftlement is reached with the state: or

®

< An agreed fine is paid.

For example: The withdrawal of a complaint after having agreed to pay a
fine from a victim affer he/she has agreed to pay a fine.

No mediation can take place that (illegally) results in ending the criminal
prosecution.
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@ There is a widespread practice in Cambodia that when the a victim('s
family) of rape agrees on the amount of compensation from the perpetrator,
the case is dropped by the JPO and/or the Royal Prosecutor. The Criminal
Procedure Code states that it a victim withdraws his/her complaint, this
abandonment does not suspend the criminal action (art. 25 CPC 2007).
The Code also states expressly that the police cannot keep criminal cases
without processing, even if negotiations between the suspect and the victim
are pending or the victim withdrew her request (art. 75 CPC 2007).

@ Equally bad practice is to force the victim of a rape to marry the

perpetrator fo save the face of the victim's family. Law enforcement officers
should strongly discourage families from such settlements since it constitutes a
serious infringement of women's rights.

Attempt to commit a felony or

misdemeanour

An aftempt to commit a felony orin the case provided by the low, a
misdemeanour may be punishable when the following conditions are met (art. 27

Penal Code effective in late 2010):

P The perpetrator commenced to commit the offense, it means that he/she
has commenced the act with the purpose to commit the offense; and

P The perpetrator did not stop his/her act voluntarily, but the act was
interrupted or disturbed by the influences of circumstances beyond his/
her will.

An attempt to commit a petty offense shall not be punishable.

Criminal Responsibility

The principle of criminal responsibility means any individual who commits a
criminal offense should be held responsible for his/her own act (art. 24 Penal
Code effective in late 2010).
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Perpetrator

A perpetrator refers to any individual who commits the offense. Any individual
who attempts to commit a felony or, in the case provided for by the law, a
misdemeanour, shall also be considered a perpetrator.

Co-perpetrator

The co-perpetrator refers to many individuals who mutually agree to directly
commit an offense jointly (art. 26 Penal Code effective in late 2010).

Instigator (art. 28 Penal Code effective in late 2010)

An instigator of a felony or a misdemeanour is any individual who encourages
the committal of the felony or the misdemeanour by giving gifts, promises or
threats, incitement, persuasion, or by abusing his/her own authority or power.

Accomplice (art. 29 Penal Code effective in late 2010)

An accomplice of a felony or a misdemeanour is any individual who has
infentionally assisted in facilitating an attempt or achievement of the felony or
misdemeanour by giving his/ her own assistance or support. An accomplice of
the felony or the misdemeanour shall be punished with the same penalties for the
perpetrator.

Minor (Articles 38 to 41 Penal Code effective in late 2010)

A minor (below 18 years of age] who commits an offense shall be subject to
monitoring, education, profection and support. The Court may senfence minors
who reached 14 years and older if the circumstance of the offense or the minor’s
character are required to do so (art. 39 Penal Code). The sentences for minors of
14 vears and older are adjusted as follows:

< The maximum sentence of imprisonment shall be reduced by half. If the
maximum senfence incurred is the penalty of life imprisonment, it shall be
reduced to 20 years imprisonment;

< The minimum senfence of imprisonment shall be reduced by half, if it is
over one day;

< The minimum and maximum fines shall be reduced by half.

Legal Entity (Articles 18 and 42 Penal Code)

In principle, a legal entity can be held responsible for an offense if it is expressly
provided for by the law. The penalties that may be pronounced for a legal entity
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are as follows (art. 167 Penal Code):

% Fines in the sfatus of the principal penalties;

< Additional penalties that are provided for by the law for a legal entfity.

Principle of Absence of Criminal
Responsibility

There are certain reasons that a natural person who commits an offense holds
no criminal responsibility as follows:

Lawful Self-Defence

Any person who commits an offense in lawful sel-defence shall not hold the
criminal responsibility. The lawful self-defence shall meet the following conditions
(art. 33 and 34 Penal Code):

s The offense is compelled to be necessary o defend oneself or others, or
to protect the property against an unjustified act of aggression;

s The offense and the act of aggression shall occur at the same time; and

s The means used in the self-defence is not disproportionate fo the weight
of the act of aggression.

For example: Husband Sopheap is drunk, comes home and finds his wife at
home with another man. He thinks she is committing adultery and grabs the axe
to attack his wife and the man. The wife grabs a knife next to her and stabs him
in the chest while her husband charges to attack them. The husband dies. The
wife’s act qualifies as self-defence.

When the accused claims the act of violence was committed in sel-
defence, this defence should be brought up in Court. In cases where women
or children are the victim of violence, they sometimes end up in Court as the
accused, when they defended themselves.

Guidelines for Llegal Profection of VWomen's
and Children’s Rights in Cambodia




Mental Disorder

If a person, who commits an offense at the time he/she suffers from a mental
disorder that has caused him/her not to be in full control of his/her actions,
shall hold no criminal responsibility. However, the individual who commits the
offense has diminished the control of his/her actions, shall still hold the criminal
responsibility. Therefore, the Court shall take this issue into account when it
defermines the penalty.

If a person, who commits an offense at the time he/she suffers from a mental
disorder resulting from the consumption of alcohol, drugs, or the substances
prohibited by the law, may not be exonerated from holding the criminal
responsibility (art. 31 Penal Code effective in late 2010).

Authorization by Law or Authority

Any person who carries out the acts prescribed or authorized by the law
shall not commit an offense. Any person who performs the acts ordered by the
legitimate authority shall not commit an offense, unless the acts are obviously
unlawful (art. 32 Penal Code effective in late 2010).

For example: the Judicial Police Officer Sokhom orders Judicial Police
Agent to throw away a plastic garbage bag at the crime scene. However,
later it turns out that Sokhom knew that the bag contained important evidence
against Sokhom’s best friend, a suspect of the crime. The Judicial Police Agent
cannot be found guilty of the offense of hiding evidence since he had no idea
what was in the bag and was following orders (art. 75 CPC 2007).
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Chapter 4 - Criminal Procedure

When discussing protfection of women's and child rights in the confext of
violence against women/children in a criminal procedure, the woman/child is
usually the victim. However, the woman/child can also be accused of violence in
case of self-defence. Therefore, both the rights of victims and suspect/charged/
accused are discussed in this chapter.

The most important rights/obligations for victims are emphasized in this
chapter and are:

To file a criminal complaint;
The right to be assisted by a lawyer (not mandatory by law though);

The right to be informed by the Royal Prosecutor and the
Investigating Judge on decisions regarding processing the file and
bringing the case to frial;

Provide a victim's stafement as evidence and if requested by the Trial
Judge to testify at the Court hearing;

The right to submit a civil claim in a criminal procedure to request for
compensation;

The right to attend the trial.

The law and implementers involved in violence against women cases are
not sufficiently protective of victims in the way that their identity is profected
from the accused. They are usually asked to testify at the frial after having
given numerous victim statements to the police and Royal Prosecutor. At the
frial they can only see the accused. The interviewers and Trial Judge are often
not particularly sensitive or non-judgmental.
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1.Criminal Complaint

A victim has the right to submit a criminal complaint. A criminal can be
submitted to JPOs, or the Royal Prosecutor ([PO-MoWA can receive complaints).
The victim can also file a civil claim to request compensation from the perpetrator
for the crime to the Investigating Judge.

It is the Royal Prosecutor who decides on whether or not to start a criminal
procedure based on complaints by the victim /relative of the victim or denunciations
(tip offs’) made directly to him or to a JPO.

Figure 6— Criminal Complaints

Judicial Police Prosecutor Investigating Judge
Officer (ort. 40 &189 Criminal (0" 5dC”m'”C;I’
(art. 71 Criminal Procedure Code) Procedure Code)
Procedure Code)
A A
Complaint Complaint or
civil claim

Victim or civil servants or other public agents
authorized under separate laws

(art. 5 Criminal Procedure Code)

For example: In the earlier morning, Ms. Sao saw a group of traffickers were
attempting to bring 10 girls across the border in front of his house. She went to report
this to a JPO. The JPO reports this to the Royal Prosecutor.
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The victim has the right fo file a complaint.
However, a JPO-MoWA can also submit a |
complaint instead of the victim of domestic
violence (art. 10 DV Law 2005).

Note that it is not possible to file a complaint
instead of the victim in case of rape, trafficking or |
other violence against women not being domestic
violence.

However, it should be nofed that the MoVWA's roles and policy are able
to help victims of violence against women.

After receipt of the complaint the JPO shall make a record as stipulated in Art.
72 of CPC 2007. The record shall mention the allegations, the name and status
of the JPO, the unit of the JPO and the date.

All units of judicial police maintain a complaint registry as stipulated in Art.
73 of CPC 2007 . The complaint registry shall mention the allegations, the identity
of the complainant, the filing date of the complaint, the name and sfatus of the
JPO who recorded the complaint, the type of offense, the actions taken on the
complaint such as sending it to the Royal Prosecutor or initiated a police inquiry.

After receipt of the complaint the JPO shall either immediately initiate a police
inquiry or send the record of the complaint to the Royal Prosecutor to take action.
In case of receiving a denunciation that is manifestly founded, the JPO shall inform
the Royal Prosecutor and request for advice (art. 74 CPC 2007).

If the JPO decides to conduct a police inquiry before submitting the report of
the complaint, they are competent to:

= Inquire info and examine offenses;

s Conduct searches:

s Inferview any persons with information regarding the case;
s Call experts for technical and scientific examination; and
= Place suspects in police custody.

Except that a JPMoWA cannot investigate.
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2.Preliminary Investigations

The Royal Prosecutor can start o
preliminary investigation into the complaint
(art. 40 CPC 2007). The Royal Prosecutor
can ask the JPO to perform this task or
investigate the case by him/herself. The
Royal Prosecutor has the power to order the
JPO to arrest or order the individuals who
are able fo provide the information about
the offense to appear or order the JPO
to conduct searches and seize items and
allow extension of police custody.

3.Evidence collection

The legal term evidence is the means by which any alleged fact may be
established or proved wrong.

To enable prosecution of violence against women and children it is of the
utmost importance to have evidence, since these cases mostly depend on the
statements of the victim(s) and suspect(s).

Evidence at the crime scene

The first JPO at the scene should ensure to not disturb the evidence at the
scene, profect evidence that is in danger to be destroyed, make notes of the
scene, and record the names of the witnesses.

When more JPOs enter the scene, they can start documenting the scene with
video, photography and/or sketches and collecting and sealing the evidence.

Interrogations of suspects

The JPOs can order suspects to appear at the Police Station for inferrogation.
If necessary suspects can be faken into police custody for in principle no longer
than 48 hours. In case of a felony and evidence that the suspect is guilty, this
period may be extended with 24 hours by the Royal Prosecutor.
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Victim and/or Witness Statements

The inferviewing JPO should have had training in interviewing traumatized
victims or witnesses in order to be able to approach the victim or witness in
sensitive and non-udgmental manner. It is important to create an atmosphere
where the victim/witness feels confident to share all embarrassing details of the
assault. To have a female JPO conduct the interview might help significantly. But
most important is the attitude of the inferviewing JPO.

Medical evidence

When the victim is not seriously wounded, s/he should be first interviewed
for his/her statement. Immediately following this first interview, the victim should
be taken to the emergency room of the nearest hospital for a medical check. A
change of clothes should ideally be taken with the victim, so that the clothes of
the victim can be collected as evidence if there is blood, semen or other relevant
stains or rips on the clothes.

The JPO should help the victim to obtain a Medical Forensic Certificate by
the Provincial Hospital that can be used as evidence in Court or at least ask
the doctor to give a statement regarding the injuries observed. The Medical
Forensic Certificate can be found in Annex 5. The costs for the Medical Forensic

Certificate is USD 12,50 (50.000 Riel).

It is of the utmost importance that the victim is examined by a medical
doctor as soon as possible affer the assault. The more time passes after the
assault, the less evidence can be found by the doctor. This is especially
imporfant with violence against women and children, where usually there
is litfle other evidence. If the client is poor, JPMoWA should try to negotiate
the price for the Medical Forensic Certificate with the Provincial Hospital
or find an NGO that can pay for these costs. Sometimes the Provincial
Committee on VWomen and Children can also negotiate with the Provincial
Hospital to wave the fee for poor women/children.

Note: The procedures for free medical examination are as follows:
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s A police officer makes a request for the medical examination;
= A lawyer makes a request to the court;

s The court issues an order to have the issuance of a medical
examination certificate free of charge.

A format of the medical examination for the sexual abuse is attached in

Annex 6.

Records

The JPOs conducting the investigation must send all records and all evidence
to the Royal Prosecutor.

4.Decision by the Royal Prosecutor

After receiving the complaint, the Royal Prosecutor has two months to take a
decision to either process or dismiss the complaint (art. 40 and 41 CPC 2007).

If a preliminary investigation was conducted, the decision should be based on
the results.

Figure 7— Decision by the Royal Prosecutor

Royal Prosecutor

’

Preliminary Investigations

' '

Conducting

Criminal Procedure Dismissal
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In case the Royal Prosecutor decides to dismiss the complaint, the Royal
Prosecutor will have to inform the victim. If the victim does not agree, s/he
can file an appeal within two months to the General Prosecutor of the Court
of Appeal in Phnom Penh (art. 41 CPC 2007).

Figure 8— Appeal against the decision of the Royal Prosecutor

Royal
Prosecutor

Inform on Confirmation of dismissal
decision of or injunction fo start
dismissal a Criminal Procedure

General Prosecutor
>  of the Court of

Complaint Appeal

Victim

According to art. 41 of CPC 2007 filing the case without processing shall be
based on grounds of law and fact and filing the case without processing does not
have the effect of res judicata.

The Royal Prosecutor shall have the grounds as follows:

s The facts of the case have nothing to do with the criminal case or there
is insufficient evidence of a crime; or

s The criminal actfion is extinguished; or

s The facts constitute a criminal case is a petty offense and it is in the
public interest to save public resources to prosecute serious crimes.

For example: In an argument Mr. Sopheak slaps his neighbour Ms. Makara
in the face, not resulting in any injury. In this case, the Royal Prosecutor does not
process the criminal proceedings due to:

s Itis a petty offense (art. 228 Penal Code effective in late 2010); and
s Sopheak has never committed a crime before; and

s  Makara agrees to forget what happened if Sopheak apologizes to her.
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In case the Royal Prosecutor decides to process the complaint, the criminal
proceedings can be conducted through:

< a judicial investigation after submission of the case to the Investigating
Judge (art 44 CPC 2007); or

®

< a citafion. A cifation is an order made fo the accused to appear in
a frial before the Court within a cerfain amount of days (art. 46 CPC
2007); or

7/

< summons for immediate appearance in a frial on usually the same day in
case (art. 47 CPC 2007):

s The offense is Flagrant felony or am is demean our; and

s The offense shall be punished with an imprisonment of at least 1 year
and 5 years at the longest; and

s The accused is an adult: and
s The case has the substantial facts to be tried.
The process of starting the criminal procedure depends on the type of

offense.

Figure 9 - Initiating a criminal procedure

Felony Misdemeanor Petty Crime
Judicial Immediate Citation
Investigation Appearance

Permission for arrest is granted to the Royal Prosecutor by the Investigating
Judge.

After the completion of the arrest, the arrested individual with guards shall
be forwarded to appear before the Royal Prosecutor. After checking his/her
personal identity, the Royal Prosecutor shall inform the individual about the
charge, legal text and the offense to be suppressed. Under this measure, the
individual shall be put on trial on the same day by the Court of First Instance
and the individual shall be informed that he/she has the right to select a

lawyer.
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5.Judicial Investigation

Figure 10 - Judicial Investigation

Royal Prosecutor

v

Introductory
Submissions

\4

Investigating Judge

An Introductory Submission is made by the Royal Prosecutor to open Judicial
Investigations. Judicial Investigations are mandatory for a felony, optional for a
misdemeanour.

After the Investigating Judge received the Introductory Submissions from
the Royal Prosecutor s/he can decide to charge any person mentioned in the
Submissions under investigation (art. 126 CPC 2007). The suspect then becomes
"charged”. The judicial investigation is led by the Investigating Judge.

V4

Inves’rigo’rion of
evidence

An Investigating Judge has to collect all evidence that relate to the case (art.
127 CPC 2007). This means not only evidence that shows that the charged
person has committed the crime, but also evidence that shows that s/he has
not committed the crime. This is because the Investigating Judge is a Judge and
should be objective, just as the Trial Judge should be objective.
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v

Interrogation of
chargeg person,
witness and victim and
consulting experts

The Investigating Judge must inform the charged person of the charges and
informed of the right to remain silent until he/she has a lawyer. The Investigating
Judge will also inform the charged person of his rights to choose a lawyer or a
lawyer appointed in accordance with the Law on the Bar (art. 143 CPC 2007).

At any time during a judicial investigation the Royal Prosecutor may request
the Investigating Judge to conduct any investigative act that he believes will be
useful (art. 132 CPC 2007).

The charged person and the civil party may also request the Investigation
Judge to for example question him/herself and other people (art. 133 and
134 CPC 2007).

At any time during the judicial investigation the Investigating judge may
conduct searches, in principle in the presence of the person living there or
using the premises for e.g. a business. In principle the searches must take place
between 6 am until 6pm. (art. 159 CPC 2007) and items that could be used as
evidence may be sealed and taken (art. 160 CPC 2007).

At any time during the judicial investigation the Investigating judge can issue
an order fo ask for an expert report (art. 162 CPC 2007).

For example: the Investigating judge feels doubt about the injury from the
biting by the husband in a DV case. The Investigating judge asks a medical
doctor to explain the medical forensic report further.

For example: the Royal Prosecutor can issue a DNA test to check if semen is
indeed from the rape suspect.

For example: the Royal Prosecutor asks a graphologist to check whether the
handwritten suicide note is indeed from Mrs. Vuthy to ensure the case is suicide
and not homicide.
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If an Investigating Judge considers the investigation concluded, s/he informs
the Royal Prosecutor, the charged person, the civil parties and their lawyers. The
Investigating Judge sends the file to the Royal Prosecutor for examination.

Within 15 days, if a charged person is detained and within one month if not,
the Royal Prosecutor shall refurn the case file to the Investigating Judge together
with his final submission. In the final submission the Royal Prosecutor may request
the Investigating Judge to issue an indictment against the charged person or to
issue a non-suit order (art. 246 CPC 2007). The Investigating Judge takes the final
decision in a so called closing order. The closing order is either an indictment or

a non-suit order. The Investigating Judge does not have to follow the submission/
opinion of the Royal Prosecutor (art. 247 CPC 2007).

The Investigating Judge shall issue a non-suit order in case:
1. The facts do not constitute a felony, misdemeanour or petty offense;
2. The perpetrators of the committed acts remain unidentified;

3. There is insufficient evidence for a conviction of the charged person.

The Royal Prosecutor, charged person and the civil parties shall be informed
of the closing order without delay (art. 247 CPC 2007).

When the charged person is indicted, he becomes “the accused”.

Figure 11 - Closing Order — is the final decision of the Investigating Judge

Investigating Judge
Decision | | Decision
Indictment Non-suit Order
Informing Informing
v v v
Royal Prosecutor Charged Person(s) Civil Parties
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Flagrant delict

An offense is a Flagrantdelict if the accused is caught in the act and
apprehended either during the crime or immediately after committing the crime.
The offense is also a Flagrant delict if, shortly after a misdemeanour or felony, a
suspect is in hot pursuit by the public or a person is found to have an object, scar,
mark or any other evidence from which it can be concluded that he committed or
participated in an offense.

Any person can arrest the offender and bring him/her to the nearest JPO.

JPO will immediately inform the Royal Prosecutor in case of a flagrant felony
or a flagrant misdemeanour (art 89 CPC 2007).The JPO will have to conduct an
investigation at the crime site, seize items for evidence and they can order persons
on site fo remain there until the investigation operation on site is completed.

The JPO may conduct searches at any time (also before 6:00 am and affer
18:00 pm in case):

7

< A search is conducted in cases of Flagrant Felony or Misdemeanour;

< A search is conducted in cases of assimilation of Flagrant Felony or
Misdemeanour:

s There is a call for help from inside a place;
s A search is conducted at a place that is open to the public;

s A search is conducted at a place where drugs are produced, stored,
circulated, distributed or used (art. 91 CPC 2007).
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Pre-trial detention

In principle a charged person shall remain at liberty before the trial commences
(art. 203 CPC 2007). Pretrial detention can be ordered by the Investigating
Judge for the duration from the investigation until the trial date to enable proper
investigations, to prevent suspects from hiding from the law and to prevent further
crimes, ensure the security of the charged person and fo protfect public order (art.

205 CPC 2007). Conditions for pre-rial detention are (art. 204 CPC 2007):
< The accused in the case of felony or misdemeanours;

< Involving a punishment of imprisonment of equal o one year or over one
year.

Table 1 - Length of Pre-Trial Detention

Age Felony Misdemeanour
Adul 6 months 4 months or half minimum sentence +
+(6x2)  (2x1)
16-17 years old 6 months 4 months or half minimum senfence
14-15 years old 4 months 2 months of half minimum sentence
Younger than 14 0 0

The duration of detention for a misdemeanour committed by any person under

18 years old should not exceed half of the minimum period of sentence set by
law (art. 214 CPC 2007).

A minor under 14 years old may not be femporarily defained. The Investigating
Judge can decide to send the minor temporarily to his/her guardians or, if there
are no guardians, to a Provisional Education and Care Center until the competent
Judge has made his decision on this issue.

The Royal Prosecutor and the charged may request release from pre-rial
defention with the Investigating Judge. It is the Investigating Judge who decides
upon release.

If the Investigating Judge refuses the request, the Royal Prosecutor and/or
charged can appeal with the Investigating Chamber of the Court of Appeal
(articles 216 and 217 of the CPC 2007).
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After the Closing Order is taken by the Investigating Judge, the pre-rial
defention is terminated unless the Investigating Judge issues a separate decision to
keep the charged person in detention. The decision to keep the charged person
in provisional defention ceases to be effective after four months. If the charged
person is not called to appear before the trial Court within these four months, the
charged person shall be automatically released (art. 249 CPC 2007).

6. Trial

A trial is initiated through:
a) an Investigating Judge's decision to indictment; or
b] a citation order from the Royal Prosecutor (art. 46 CPC 2007); or

c) summons for immediate appearance in a frial on usually the same day in
case (art. 47 CPC 2007).

Figure 12 - Initiating a Court Trial is done by the Investigating Judge who can
follow three different paths that depend on the category of the crime:

Felony Misdemeanor Petty Crime

Decision by | |
Investigating

Judge ¢ ¢

Judicial Immediate Appearance Citation
Investigation (art. 47 Criminal (art. 46 Criminal
(art. 44 Criminal Procedure Code) Procedure Code)
Procedure Code)

Investigating

Decision by
Judge l

Indictment
(art. 246 Criminal Trial
Procedure Code) E— ria
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The President of the Court sets a date for the hearing. The Trial Judge(s) cannot
be the same Judgels) that conducted any judicial investigation in the case (art.
288 CPC 2007).

The Royal Prosecutor shall be orally informed of the frial date (art. 292
of the CPC). The accused, civil party, other victims, witnesses, experts,
interpreters/translators are summoned by the Royal Prosecutor to appear for
the hearing (art. 294-296 CPC 2007).

In principle the accused has the right to a public trial. However the Court may
make an exception to this (art. 316 CPC 2007). For all trials the judgment should
be announced publicly (art. 317 CPC 2007).

Costs of the trial

In a criminal frial the accused and the victim are not obliged to pay a
Court fee. However, if the victim files only a civil claim without the criminal
action, s/he should pay a Court fee and the Investigating Judge can also
order the civil party to pay a deposit (art. 140 CPC 2007). However the
Investigating Judge might waiver the deposit in case the victim is poor.

Table 2 — Court fees in civil procedures or a civil claim in a criminal procedure

Value of the dispute Court fee

Up to 10.000.000 Riel (USD 2.500) 1%

10.000.000 Riel (USD 2.500) = 100.000.000 Riel 0 7%
(USD 25.000) e
100.000.000 Riel (USD 25.000) - 1.000.000.000 0 3%
Riel (USD 250.000) o
Over 1.000.000.000 Riel (USD 250.000) 0,1%

Where it is difficult to determine the value of the dispute, the Court shall
defermine the value of the action in its reasonable discretion.  Where it is
impossible to determine the value of the action, the value shall be deemed

5.500.000 Riel.
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For a civil claim in a criminal procedure Courts usually charge USD 13,75
(55.000 Riel = 1% of 5.500.000 Riel) to pro Deo lawyers who represent the

poor.

Present at the hearing
< The Trial Judge (three Judges for felonies) (art. 289 CPC 2007);
< (Deputy) Royal Prosecutor;
< Court Clerk who assists the Judge and makes notes;
% The accused:

< The lawyer of the accused has to be present during the frial of a felony
case and in case the accused is a minor. For the trial of a misdemeanour
and a petly offense, the present of a lawyer is not compulsory. In case
the accused does not appear, the trial can be held in absentia, meaning
that the Court will proceed with the trial even in the absence of the

accused (art. 333 CPC 2007);
< Civil Party and his/her lawyer (art. 314 CPC 2007);

< Witnesses & experts. Article 315 of the CPC 2007 obliges witnesses to
appear before the Court once they are summonsed. There are few laws

protecting witnesses in Cambodia. A reason for pre-rial defention can
be the protection of witnesses (art. 205 CPC 2007).

Trial steps
1. Verifying the Identity and Questioning the Accused and Party

When the hearing starts, the Court clerk shall call the names of the accused,
civil parties, civil defendants, victims, witnesses and experts and verify the identity
of those persons. If a civil party is represented or has a lawyer, the Court clerk
shall verify the identity of those representatives and verify the validity of their
delegation of power.

At the commencement of the frial hearing, each party may request the Court fo
hear witnesses who are present in the Court room but who were not summoned fo
testify. Taking the testimony of those witnesses shall be approved by the presiding
Judge. All parties may object o the hearing of the festimony of witnesses if the
party believes their statements are not conducive to ascertaining the fruth. In case

of objection, the presiding Judge decides whether to hear the witness testimony
or not (art. 327 CPC 2007).
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2. Witness and experts are sent outside the Courtroom

The witnesses and experts shall retreat and move to the waiting room

prepared for them, from which they cannot communicate and see each other or
hear anything in the Court room (art. 322 of the CPC 2007).

3. Reading the charges

Before starting to conduct the questioning, the presiding Judge shall inform the
accused of the charges that he is accused of.

4. Evidence Collection

The presiding Judge hears the accused and shall ask any questions which
he believes to be conducive to ascertaining the fruth (at 325 CPC 2007). After
the Judge's questions, the Royal Prosecutor, lawyers and all the parties may
be authorized to question the accused. All questions shall be asked with the
authorization of the presiding Judge. Except for questions asked by the Royal
Prosecutor and the lawyers, all other questions shall be asked through the
presiding Judge, such as the questions asked by the victims to the accused. In
case of objection to a question, the presiding Judge decides whether the question
should be asked or not.

The presiding Judge can then hear the stafements of civil parties, victims,
witnesses and JPOs and Judicial Police Agents who conducted the enquiry as
witnesses (art. 326 CPC 2007).The Royal Prosecutor, lawyers and all other
parties may be allowed to ask questions to each party giving a sfatement (art.
326 CPC 2007).

ltems may also be presented and used as evidence in Court (art. 332 CPC
2007).

Note: All witnesses shall swear that he/she will tell the truth according to
his/her belief or religion, except the family related witnesses and children
under 14 years of age (art. 328 and 156 CPC 2007).

Closing Arguments and Statements

At the conclusion of the hearing, the presiding Judge invites the following
people to give their closing statements one after another:
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< The civil party, the civil defendants and the accused can make brief
statements;

< The lawyer of the civil party presents his closing arguments;
< The Royal Prosecutor presents his closing arguments;

< The lawyer of the civil defendant and then the lawyer of the accused
present their closing arguments.

The civil party and the Royal Prosecutor can make rebuttal statements.

However, the accused and his lawyer shall be always the last ones to speak
(art. 335 CPC 2007).

Note: Unfil the end of the frial hearing, the accused, the civil party, and
civil defendants may make written statements and submit all documents and
evidence that they think will be conducive to ascertain the truth (art. 334 CPC
2007).

Examination of Evidence

The Trial Judge will base the decision on evidence included in the case file
or which has been presented at the hearing. The Trial Judge will have to weigh
the value of evidence submitled. A confession made by the accused shall be
considered by the Court in the same manner as any other evidence. Statements
given under the physical or mental duress shall have no evidentiary value.
Fvidence emanating from the communications between the accused and his

lawyer is inadmissible (art. 321 CPC 2007).

If the hearing is not finished in one session, the Court can adjourn the hearing
to another date (art. 340 CPC 2007).

Deliberation of the Court

At the conclusion of the trial hearing, the Trial Judgel(s) will either give ifs
judgment or inform parties of the date of the judgment. However if the Trial
Judgels) believes that the case has not yet been able to make the judgment at
the conclusion of the frial hearing, the Judge may conduct further investigation
in accordance with the conditions as specified under the law, e.g. seeking a
witness statement that has not been obtained yet.

The Trial Judge may issue an order for additional investigations to a specific
Judge.
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Judgments

The final decision of the lower Court is called “judgment” . There are three
types of judgment at the lower Court. They are:

Non-default judgment: the accused appeared at the trial (art. 309 and 360
CPC 2007).

Judgment deemed as non-default if the accused is aware of the citation or
summons (art. 361 CPC 2007)

Default judgment (art. 362 CPC 2007).

Al judgments issued by the Court shall become effective through public
announcement of the decision (art. 317 and 359 CPC 2007).

Sentences

The Court issues sentences based on the seriousness of and circumstances of
the offence, the individual circumstances of the accused, of his,/her mental state of
mind, resources and burdens, motives as well as his/her conduct after committing
the offence, in particular towards the victim. This is called the Individual Principles
of Penalty (art. 96 Penal Code effective in late 2010). The Penal Code effective
in late 2010 has three categories of penalties:
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1. Principal penalty

The principal penalty is divided into two categories: Imprisonment and fine
which is expressed in riel (art. 43 Penal Code effective in late 2010). The Court
may sentence as follows (art. 97 Penal Code effective in late 2010):

< A senfence of imprisonment and @ fine together; or

< A sentence of imprisonment only; or

®

< Afine only.

Fines shall be paid fo the state (info the state budget, see art. 52 Penal Code
effective in late 2010).

2. Alternative penalty (art. 72-75 Penal Code effective in late 2010)

The alternative penalty consists of community service and a reprimand. The
alternative penalty may be pronounced by the Court to replace the principal
penalty. If an accused is liable to imprisonment of less than or equal to 3 years,
the Court may pronounce community service as an alternative. Community service
is the obligation to be conducted for a period of time from 30 to 200 hours for
the benefit of the state, sub-national administration or legal entities of other public
entities, communities, or non-governmental organizations. The community service
shall be governed by the provisions under the Labour Law, such as night work,
hygiene, security and women labour. The community service may be performed
in overlapping with a professional activity.

If an accused is liable to imprisonment for a maximum period of less than or
equal to 3 years, the Court may pronounce the reprimand if the three conditions
are met as follows:

< The public disturbance caused by the offense has already ceased:;

/7

< The damages have already been compensated; and

/7

< The accused has provided a guarantee of reintegrating info society.

For example: Vireak indecently exposed himself to two young females in
his school class. The Court may decide to impose community service to clean
up the commune office for 100 hours. Therefore, the Court does not sentence
Vireak to a principal penalty such as a fine or imprisonment. Vireak apologized
in front of the whole class for his crime, understood his mistake and promised to
correct his behaviour in future.
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3. Additional penalty (art. 53 — 71 Penal Code)

Additional penalties can be given, but only if he law specifically stipulates
these for the felonies, misdemeanours and petty offenses. A Judge may include
them in the judgment. However, the additional penalty is mandatory if the law
stipulates this explicitly.

Examples of additional penalties are prohibition from residing, suspension
of driving license, confiscation of assets and publication of sentences.

Appeal

Parties with a right to appeal

In case a criminal offense is committed, everyone has the right to file o
complaint to the competent Court. But for the case of appeal, the law determines
the persons who can make an appeal.

An appeal may be filed by (art. 375 CPC 2007):
s The accused:

s The Royal Prosecutor of the Court of First Instance and the General
Prosecutor attached to the Court of Appeal;

s The civil party or civil defendant.

Note: Regarding this, MoVWA can help intervene to the Appeal Court
with the following conditions:

s A victim shall make a request (file an application) to MoWVA first.
Then, MoWA prepares the application (a complaint) for the victim
to be signed by the victim) to the Appeal Court through MoVWA
Minister's signature.

s In case of the provincial level, the process is the same. It is done
through the provincial governor or deputy governor.The formats of
the intervention lefter are attached in Annexes 8 and 9.
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For example: Vibol is charged for rape. In the trial stage, the charges were
dropped by the trial Judge. Due to the dissatisfaction with the decision, the
Royal Prosecutor makes an appeal against this decision. In case that Vibol is in
detention, he would be still in detention waiting for the decision of the Court of
Appeal.

For example: Sotheary is punished by the trial Judge who sentenced him
to life imprisonment for rape and murder. Due to the dissatisfaction with the
decision, Sotheary can appeal against this decision to the Court of Appeal.

For example: Ms. Bopha files a complaint against Mr. Ratanak to the
Kampong Speu Provincial Court of First Instance for indecent assault and claims
a compensation of 10 million Riels. During the trial stage, the trial Judge decides
to sentence Mr. Ratanak fo two year in jail and give a compensation of 1 million
Riels to Ms. Bopha. Due to the dissatisfaction with the compensation made by
the Kampong Speu Provincial Court, Ms. Bopha decides to appeal against the
civil decision (compensation).

For example: The offender Sakunthea, who is 13 year old, rapes Narak,
who is 8 year olds. Narak’smother files a complaint to claim a compensation
of 20 million Riels from the offender’s father. During the trial stage, the Judge
decides that the offender’s father has to pay a compensation of 20 million Riels
to Narak’s mother. Due to the dissatisfaction with the Judge’s decision, the
offender’s father makes an appeal against this civil compensation.

Competence Court of Appeal

The Criminal Chamber of the Court of Appeal has the authority fo decide
appeals against decisions of the Court of First Instance within its scope of
jurisdiction for criminal cases (art. 373 CPC 2007). Therefore, it any party in o
dispute is not safisfied with a decision of the Court of First Instance, they can file
a complaint to the Criminal Chamber of the Court of Appeal.

For example: Dara files a sexual trafficking complaint against Narak to the
Battambang Provincial Court and claims a compensation of 10 million Riels.
The Battambang Provincial Court of First Instance hears the case and issues
the judgment to sentence Narak to 1 year imprisonment and provides the
compensation of 1 million Riels to Dara. Due to dissatisfaction with the decision
of the Battambang Provincial Court of First Instance, Dara appeals to Criminal
Chamber of Court of Appeal to decide on the compensation again.
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Appeal Term

An appeal by the convicted person, the civil party, or a civil defendant
shall be made within one month.

Where the judgment is non-default the time period for an appeal shall be
calculated from the day the judgment was pronounced. VWhere the judgment is
deemed to be non-default, the time period for an appeal shall be calculated from
the day the writ of notification was made regardless of the means (art 382 CPC

2007).

Table 3 - Appeal term Non-Default Judgment (art. 382 CPC 2007)

Non-Default Judgment

(Articles 382 CPC 2007)

Accused
Term for filing complaint 1 month from the day the judgment is declared
Form of objection Appeal with the Court of Tst Instance

Table 4 - Appeal term Judgment deemed as Non-Default (art. 361 CPC 2007)

Judgment Deemed as Non-default

(Articles 361 CPC 2007)

Accused
Term for filing complaint 1 month
Form of objection Appeal with the Court of Tst Instance
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Table 5 - Appeal term for Default Judgment (art. 362 CPC 2007)

Default Judgment

(art. 368 CPC 2007)

Accused

Term for filing complaint | 15 days from the day the judgment is informed

Form of objection Opposition with the Court of 1st Instance

An appeal by the Royal Prosecutor must be filed within one month, starting
from the day the judgment is pronounced. An appeal by the General Prosecutor
must be filed within three months; starting from the day the judgment is pronounced

(art. 381 CPC 2007).

Process

The appeal by the Royal Prosecutor, the convicted person, the civil party and
the civil defendants shall be filed with the office of the clerk of the Court which
issued the judgment. An appeal by the General Prosecutor shall be made at the
office of the clerk of the Court of Appeal (art. 379 CPC 2007).

Representation

A convicted person may be represented by a lawyer to make an appeal. But
the lawyer shall have a power letter of attorney to file an appeal for the convicted
person. In case, however, the convicted person is a minor, he may be represented
by his father, mother or guardian. In the latter case, the representative is not
required fo have the power lefter of attorney.

In case a civil party may be represented by a lawyer, his/her spouse or a
directline relative, the representative shall provide a power letter of atforney to
file an appeal. Then, the representative may file an appeal instead of the civil
party. In case a civil defendant is represented by a lawyer, his spouse or a direct-
line relative, the representative shall provide a power letter of attorney fo file an

appeal (art. 376 CPC 2007).
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A domestic violence victim can be represented by a JPO-MoWA in
accordance with MoWA's Prakas No. 072 KKN/BS dated 07 September
2007 . However JPO-MoWA should in principle only file an appeal in case
the victim agrees to this.

Abstention

When a Judge or a Royal Prosecutor who has participated in the judicial
investigation, or who has already participated in the trial af the Court of First
Instance, may not participate in the hearing of the Court of Appeal as a presiding
Judge or Judge for the same case (art. 374 CPC 2007). In case a Judge or a
Royal Prosecutor violates the provision of this rule, their judgments shall become
void.

For example: Judge B participated as an Investigating Judge in the trial of
a rape case in the Court of First Instance. Judge B cannot act as the Trial Judge
in the same case.

For example: Judge A participated in the process as an investigating Judge
of the case of murder of Ms. Viy’s husband. During the investigation stage, Judge
A dropped the charges against the accused. Ms. Vy’s appeals this decision with
the Court of Appeal. In the meantime Judge A moved to work as a Judge in the
Court of Appeal. Judge A cannot handle the appeal file he already worked on
as the investigating Judge in the Trial Court of First Instance.

Execution

In case an appeal is filed against the judgment of the Court of First Instance,
The execution of the judgment shall be suspended until the time limit for appeal
has expired.

However, an accused in defention who appeared before the Court of First
Instance shall remain in prison during the period in which the Royal Prosecutor
can appeal. In case the Royal Prosecutor has appealed against the criminal part
of the judgment, the accused shall remain in prison unfil the Court of Appeal
makes its decision. Where the Court of First Instance had decided to acquit the
accused or fo sentence the accused to imprisonment for the period of less than or
equal to the time spent in provisional defention, the Royal Prosecutor may agree
to release the accused before the expiration of the time limit for appeal (art. 398

CPC 2007).
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For example: Mr. Samrach is charged by the Royal Prosecutor for rape of his
10 year old stepson and forwards the case file for trial. During the trial, the trial
Judge decides to drop the charges against Samrach. The Royal Prosecutor is not
satisfied with the decision and files an appeal. During the appeal procedure, the
execution of the judgment to drop the charges shall be suspended. It means that
Samrach is not released during the time waiting for the decision of the Court
of Appeal.

For example: Mr. Phanna is charged by the Royal Prosecutor for indecent
exposure. During the investigation stage, the investigating Judge decides to put
the accused in the pre-trial detention for 1 month. After forwarding the case file
to trial, the trial Judge decides to sentence Phanna to 1 month imprisonment.
Due to the dissatisfaction with the decision of the trial Judge, the victim makes
an appeal against the decision. Due to Phanna’s imprisonment is equal to the
time spent in the provisional detention; Phanna may be released by the Royal
Prosecutor before the expiration of the time limit for appeal.

Procedure

The procedures of the Court of Appeal are not much different from the
procedures of the Court of First Instance.

If an appeal is filed, the clerk of the Court of First Instance brings the case file
up to date for forwarding it to the Court of Appeal. The clerk shall forward to the
office of the clerk of the Court of Appeal without delay the following:

% The case file

< A copy of each appeal document (with a stamp of the Court to certify
that the copy is the same as the originall;

< A copy of the judgment (with a stamp of the Court to certify that the
copy is the same as the original).

In case where there is an appeal against the Court's decision on the defention
of an accused, the case files shall be forwarded within 10 days at the lafest,
calculating from the date of the appeal, unless there are circumstances that cannot
be overcome. Such circumstances shall be noted in the forwarding letter.

When the case is received by the Court of Appeal, the President of the
Criminal Chamber shall examine whether the case file is up to date and, if so,
defermine a date for the hearing. The Court of Appeal shall decide within a
reasonable period of time.
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If an appeal is made against a defention-related decision of the Court of First
Instance against the accused, the Court of Appeal shall decide without delay and
within a maximum of 15 days calculating from the date the case file was received

(art. 387 CPC 2007).

Judgment
Effect of Appeal by Accused Only

If an appeal against the whole judgment of the Court of First Instance has
only been received from the accused, the Court of Appeal may not aggravate
the senfence. It may modify the judgment only in favor of the accused. It means
that the Court of Appeal may not add an incidental sentence to the principal
senfence. The Court of Appeal may re-qualify the offense found by the Court of
First Instance with another offense, but may not aggravate the sentence imposed
on the accused for damage to the civil action. If the Court of First Instance fails to
declare any incidental sentence that was mandatory, the Court of Appeal shall
annul the judgment and decide on the sentence (art. 399 CPC 2007).

For example: Delux is sentenced by the Court of First Instance to 8 year
imprisonment and paying the compensation of 3 million Riels to his rape victim.
Due to the dissatisfaction with the decision of the Court of First Instance, Delux
files an appeal against the imprisonment. After receiving the appeal from the
accused, the Court of Appeal opens the hearing to decide on the imprisonment.
The Court of Appeal may not aggravate the sentence to over 8 years. The Court
of Appeal may only decide on another offense with the imprisonment which is
equal to or less than 8 years. The Court of Appeal may not increase the amount
of civil compensation of over 3 million Riels in accordance with its knowledge
because the victim does not file an appeal.

Effect of Appeal by Royal Prosecutor and General Prosecutor

An appeal against the judgment of the Court of First Instance by the Royal
Prosecutor or the General Prosecutor leads to a review of the criminal part of the
trial judgment of the Court of First Instance. The Court of Appeal may eventually
dismiss an acquittal judgment or affirm the sentence that is declared by the Court
of First Instance. The Court of Appeal can always decide to acquit the accused, if
it considers that the person was not proved guilty. The Court of Appeal, however,

may impose any incidental sentence that is mandatory which the Court of First
Instance fails to impose (art. 400 CPC 2007).
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For example: Sokhom is sentenced by the Court of First Instance to 7 year
imprisonment on the charges of rape. Due to the dissatisfaction with the decision,
the Royal Prosecutor or the General Prosecutor files an appeal. Therefore, the
Court of Appeal may sentence Sokhom to the imprisonment which is equal to
7 years, or over 7 years (8, 9 or 10 years in accordance with its knowledge).

Effects of Appeal by Civil Party and Civil Defendants

When a civil party or a civil defendant files an appeal against the decision of
the Court of First Instance on the civil parts, it leads to a review of the civil part of
the trial judgment of the Court of First Instance only. Moreover, a civil party may
not bring a new request before the Court of Appeal which was not submitted to
the Court of First Instance (art. 402 CPC 2007)

For example: Thida is sentenced by the Court of First Instance to an
imprisonment of 2 months for sexual harassment and provides a compensation
of 5 million Riels to his victim. Due to the dissatisfaction with the decision to
provide 5 million Riels in compensation, the victim files an appeal. Therefore,
the Court of Appeal may amend the decision of the Court of First Instance
related to the 5 million Riels compensation only. The victim cannot make an
appeal related to the imprisonment determined by the Court of First Instance.

Reversal of Judgment

When the Court of Appeal receives an appeal from any individual and opens
the frial for the appeal and the accused is not found guilty, the Court of Appeal
shall repeal the judgment of the Court of First Instance and acquit the accused
(art. 405 CPC 2007).

For example: Mr. Rithy is sentenced to 2 years by the Phnom Penh Municipal
Court of First Instance for indecent assault. Due fo dissatisfaction with the
decision of the Phnom Penh Municipal Court of First Instance, Rithy files an
appeal. When the Court of Appeal opens the trial for the appeal, the Court of
Appeal finds that Mr. Rithy is not guilty. Therefore, the Court of Appeal issues
a judgment to drop the charges against Mr. Rithy and releases the accused as
soon as the time limit of the request for cassation is expired.
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Cassation

The request for cassation is an objection to the final judgment of Court
of Appeal. It means that during the time limit of the request for cassation, the
execution of the judgment of the Court of Appeal shall be suspended.

Persons Entitled to Request for Cassation

A request for cassation may be made by:
s The General Prosecutor atfached to the Supreme Court;
s A General Prosecutor attached to a Court of Appeal;
= An accused or a convicted person;
s A person wanted for extradition;
s A civil party and;
s A civil defendant.

The Criminal Chamber of the Supreme Court shall examine a request for
cassation (art. 418 CPC 2007).

In case there is a request for cassation against the judgment of the Court of
Appeal, the execution of the judgment shall be suspended until the decision of
the Supreme Court. The first request for cassation has the composition of 5 Judges
who conduct the frial only on the question of law. While the second request for

cassation has the composition of @ Judges who conduct the trial in a plenary
session of both the questions of law and fact (art. 442 CPC 2007).

Grounds for Request for Cassation
The Supreme Court may not grant a request for cassation:
s For illegal composition of the trial panel;
s For lack of jurisdiction of the Court;
s For abuse of power;
s For breaching the law or for misapplication of the law;

s For violations or failure to comply with procedure causing nullity;
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= For failure to decide on a request made by the Royal Prosecutor or a
party, given it was unambiguous and made in writing;

= For manipulation of facts;

a For lack of reasons and:

= For contradiction between holding and ruling (art. 419 CPC 2007).

Time Period for Request for Cassation

A request for cassation shall be made within the following periods:

s One month for an appeal judgment issued by the Criminal

Chamber of the Court of Appeal;

s Fifteen days for a decision issued by the Investigation Chamber of
the Court of Appeal:

s Five days for a decision by the Investigation Chamber concerning
issues of extradition.

If the judgment being challenged is a non-default judgment, the time period
shall be calculated from the date the judgment was declared.

If the judgment being challenged is deemed to have been a non-default
judgment, the time period shall be calculated from the date of nofification.

If the judgment is a default judgment, the time period shall be calculated from
the date of the expiration of the period for opposition (art. 420 CPC 2007).

A request for cassation shall be submitted to the office of the clerk of the Court
of Appeal which issued the judgment (art. 422 CPC 2007). The clerk of the Court
of Appeal shall bring the case file up to date for forwarding it without delay to
the clerk of the Supreme Court fo register the case file. The clerk of the Supreme
Court shall notify the parties of the registration of the case file.

Within 10 days after the nofification, the clerk shall notify the requester for
cassation or his/her lawyer that he/she has 20 days to submit a legal brief on
the questions of law to the Criminal Chamber of the Supreme Court.

If the requester for cassation has already appointed a lawyer and the lawyer's
name has already been given to the clerk of the Supreme Court, the clerk shall
also notify the lawyer. If a brief is submitted by the requester of cassation, the clerk
shall notify the other parties and their lawyers and nofify them that they have 20
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days fo respond to the requester’s brief (art. 427 CPC 2007). If the twenty-day
period is insufficient, any party may request an extension from the President of the
Supreme Court. The duration of the extension shall not exceed ten days.

Time Period for Decision

When the Supreme Court receives the request for cassation, the Supreme
Court shall make its decision within no later than 6 months from the date of
receiving the case file, unless there are circumstances that cannot be overcome
(art. 438 CPC 2007). The Criminal Chamber of the Supreme Court may reject
the request for cassation in whole or in part and reverse a judgment of the Court
of Appeal in whole or in part.

If the request for cassation is rejected, the confested decision becomes a
res judicata. The appellant shall not be authorized to bring another request for
cassation against the same judgment. If the Supreme Court reverses a contested
decision, it shall return the case and the parties to the Court of Appeal. However,
the composition of the bench shall be different than the previous composition.
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Chapter 5 - Civil claim in a criminal case

Who can submit a civil claim in a criminal case?

Victims of a felony or misdemeanour can file a complaint as plaintiffs of a
civil action before the Investigating Judge (art. 5 CPC 2007). The purpose of a
civil claim is to seek compensation for injuries to victims of an offense and with

this purpose to allow victims to receive reparation corresponding with the injuries
they suffered.

Not only victims can become a civil party but also:

s legal representative of juvenile victim;
s legal representative of victim under legal guardianship;

a Successors of a deceased victim:

s Individual or association recognized by law as civil party.

What is a civil action in a criminal case?

A civil action can be brought in a criminal case in order to be compensated
for the psychological, physical and property domage fo the victim who suffered
from any wrongful act.

There are three conditions that indicate the civil responsibility. They are:
1. A direct consequence of an offense;
2. Personal damage;

3. Actually occurred and exist at the present time.

Civil claim in conjunction with the criminal trial

A civil action can be brought in conjunction with a criminal action that is
before a criminal Court means that when a victim files a criminal action, he/
she can claim in the purpose of the complaint to prosecute the offender and
demand compensation for the damage by writing them in the complaint.
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For example: Mr. Sok and Ms. Sophy have been neighbours for years. On 2
December 2012, Mr. Sok commits indecent assault on Ms. Sophy, resulted in inju-
ries. Ms. Sophy files a complaint to a JPO in Kampong Trach District in order to ask
the Kampong Trach District police chief to arrest Mr. Sok and bring him to the Court
for justice. The complaint of Ms. Sophy does request criminal action for the indecent
assault, but also demands that Mr. Sok pays compensation for the medical cost for
the freatment of her injuries for the amount of 10 million Riels in total.

For example: Ms. San brings Chan Sopheap, a 14-year-old girl, to Kampot
to work in a restaurant that also turns out to be a brothel. The father of Sopheap
Mr. Chan files a complaint against Ms. San to the Investigating Judge of the
Kampot Provincial Court of First Instance and demands compensation for the loss
of dignity of 4 million Riels. The Royal Prosecutor receives the complaint from
the Investigating Judge and has two months to decide whether or not to start the
criminal procedure and charge the suspect. The next step is for the Investigating
Judge to decide whether or not to accuse Ms. San for trafficking. Only if the case
is brought before the trial Judge and Ms. San is sentenced for the trafficking, can
the Judge decide on the civil claim. The decision on how much compensation Mr.
Chan can get depends on the Court’s judgment whether the amount of 4 million
Riels is corresponding with the damage claimed by Mr. Chan or not.

Civil claim separate from the criminal trial

A civil action can be brought separately from the criminal trial. In that case the
criminal action is brought before a Judge of the criminal chamber of the Court and
the civil claim is brought before another Judge at the civil chamber of the Court.
But the decision of the civil chamber of the Court will be postponed until a final
criminal judgment is rendered.

For example: Ms. Chakriya is an aunt of a girl, called Sopheap who is raped
by a 16-year-old classmate in Touk Meas High school, called Tola, when they
go out together. Ms. Chakriya files a criminal complaint to the Kampot Provincial
Court of First Instance to ask the Court to prosecute Tola in accordance with the
low and files another complaint, a civil action, to the Kampot Provincial Court of
First Instance to demand a compensation to the damage that already occurred:
the damage to the dignity, medical treatment and travel costs including the
damage to the time lost for the amount of 5 million Riels. Therefore, among the two
actions, the criminal action shall be decided upon first, before the civil action can
be judged. If the criminal action results Tola is guilty, then the judge who handles
the civil action can make a decision on the amount of the compensation. If Tola is
found not-guilty, the civil action must be dismissed.
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Chapter 6 - Domestic Violence

Scope of Domestic Violence

According to the DV Llaw 2005 domestic violence is violence that happens
and could happen fo husband or wife, dependent children and persons living
under the same roof and who are dependent on the household (art. 2 DV Law
2005).

Domestic violence is divided info four types:
s Physical violence;
s Mental violence:
s Economic violence:

s Sexual aggression.

Physical Violence

Physical violence is the use of physical force against another in a way that
results in injuring that person or putting him or her at risk of being injured.®

For example: tying up, hitting with hand or object, knocking, slapping,
spanking, kicking, biting, shaking, pulling hair, punching, throwing an object
at the other, pushing, shoving, grabbing, burning, throwing acid, shooting,
murdering, raping and forcing to perform sexual acts.

Psychological Abuse

This can be verbal or non-verbal. Psychological abuse consists of more subtle
actions or behaviours than physical abuse, but can be as harmful as physical
abuse. Psychological abuse generally includes acts that create stress in the
victim's mind.”

6  Explanatory Notes on the Law on the Prevention of Domestic Violence and the Protection of the Victims, MoWA, 2007,
page 57
7 Ibid, page 58
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For example: Intimidating, yelling, cursing, insulting, persecuting, degrading,
or slandering a person’s reputation and dignity by means of threats, insults, or
blackmail. Threatening with objects (e.g. knife, axe, gun, machete), isolating
from relatives and close friends, coercing or compelling into actions beyond or
against that person’s intentions, will, or capability.

For example: forbidding a person to leave the house.

Sexual Abuse

Sexual abuse includes acts of encroaching on a person’s sexual inviolability
or sexual freedom.®

For example: indecent assault — forcing someone to participate in unwanted,
unsafe, or degrading sexual activity

For example: sexual exploitation — forcing someone to look at pornography
or participate in pornographic film making

For example: Mr. Ratana has threatened to beat his wife if she does not
agree to have sex with him whenever he has sexual desire, despite she begs for
mercy.

Economic Violence

Violence can also occur in the form of property/economic/financial violence.
This type of violence comprises of acts that restrict the rights of the victim to
ownership or possession, such as the use of the house, food, clothing and other
pieces of property, income, money or resources.”

For example: The husband forces his wife to give him money for drinking
wine or gambling.

For example: preventing the spouse or partner from working or choosing
an occupation.

For example: The husband has thrown his wife’s mobile phone to the floor
because he is jealous.

8 Ibid, page 60
9  Ibid, page 61
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Intervention

According to Arficle @ of the DV Law 2005 the nearest authorities must
intervene:

“The nearest authorities in charge have the obligation to urgently intervene in
case domestic violence occurs or is likely to occur in order to prevent and protect
the victim.”

The Duties of the Parties who Participate in the Intervention
and Protection of Domestic Violence

To prevent and infervene in domestic violence cases the following methods
may be used (art. 13 DV Law 2005):

= Seizing the weapon(s) or practical objects that have been used or may
be used by the perpetrator;

s Moving the perpetrator from the scene or moving the victim if there
is a request from the victim. In any special case, the victim may be
removed without a request if there is a necessary reason to do so;

s Offering the appropriate assistance to the victim in accordance with
their circumstances, e.g. providing urgent medical assistance and,/or
temporary shelter to ensure the safety;

s Explaining, educating and mediating both parties to stop violence and
informing the victim about their rights for the prevention of violence
such as applying for a Protection Order from the Court to order
the perpetrator to stop violence or to request for a reconciliation or
mediation.

The JP-MoWA can meet with the victim to interview her/him about the
incidence and ask them to submit the related documents in order to help file @
complaint to MoWA/PDoWA in accordance with the laws.

For some cases, MoWA/PDoVWAalso invites the other party to come to be
interviewed about the incident and mediate indomestic violence cases or ask the
perpetrator not to commit further violence (minor violence cases only).
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When the JPMoWA has leamed that the perpetrator violated the Court's
protection order (through the information from the victim), they shall instruct the
victim to report fo the nearest judicial police immediately so that she/he can be
intervened in accordance with the laws (the arrest made by the judicial police in
this case is not required any authorization from the Royal Prosecutor, art. 18 DV

law 2005).

In order to protect the victim's security, the authorities in charge'® may issue an
administrative decision and take temporarily legitimate measures in accordance
with Arficles 43, 48, and 49 of the law on the Management of Commune
Administration (art. 14 DV Law 2005).

Mechanism to address Domestic Violence

X

In choosing the options to remedy domestic violence, both parties may
choose options if appropriate in relation to the seriousness of the crime. The
options include:

s Alternative dispute solution;

s Judicial solution.

Alternative Dispute Resolution
According to Article 26 of the DV Law 2005:

“For the offenses that are the mental/psychological or economic affected acts
of violence and minor misdemeanour or petty offense, reconciliation or mediation
may be possible with an agreement from both parties.

The family members may choose any option by asking the parents, relative,
Buddhist monk, elder, village chief, commune councillor to act as an arbitrator
to solve the problem in order to preserve the harmony within the household in
accordance with the nation’s good custom and tradition.”

JPO-MoWA should not encourage victims of domestic violence to seek
mediations in case of more serious cases, e.g. with bodily injury or repeated
cases. They should certainly not actively discourage victims from seeking
a divorce, even if this in Cambodian culture means that they will have to
continue their lives under the Cambodian stigma for divorcees.

10 The authorities in charge who are entitled to issue an administrative decision are Commune/Sangkat Chief
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Judicial Resolution

According to art. 17 DV law 2005 parties cannot choose the alternative
dispute resolution in case of violence that is characterized as a felony or a severe
misdemeanour. The acfs of violence that are the felony or severe misdemeanour
shall be subject to the criminal action.

It should be policy of MoWA that in case a JPOMoWA has knowledge
of a domestic violence case constituting a felony or misdemeanour, the JPO-
MoWA should report the case to the Royal Prosecutor, even if the victim does
not want fo complain.

For minor misdemeanours or petty offenses however, criminal action shall not
be possible if the victim who is a major has made a request to the Court to drop
charges against the perpetrator. In case domestic violence has occurred again,
violating the criminal law, the Court shall initiote a criminal action against the
perpetrator in accordance with the Criminal Procedures even if there is a request
from the victim to drop the charges (art. 36 DV Law 2005).

Note: Regarding the case file, if the Royal Prosecutor has not et finally
laid charges, he/she may release the perpetrator for the misdemeanours or
petty offenses.

Guidelines for Llegal Profection of Women's
and Children’s Rights in Cambodia




Chapter 7 - Protection Orders

A Protfection Order is a decision issued by the Provincial /Municipal Court
of 14 Instance as requested by a party who has a dispute of domestic violence.

The Protection Order is a legal measure with the purpose of providing a
temporary profection from domestic violence through imposing orders on the
perpetrator not to do something or to do something. The Protection Order
can be used for example to forbid the offender to come in the house/street/
neighbourhood of the victim, but orders can be requested regarding other
aspects of the household as well. Protection Orders are only issued by the Courts
on request of the victim.

The request is a civil law request. Arficle 20, paragraph 1, sentence 2 of
the DV Law 2005 states clearly that the Protection Order is a civil measure. It is:

= not an intervention by public authorities (administrative law);
= not a punishment whatsoever of a perpetrator (criminal law).

However, when a Protection Order is violated, the perpetrator is committing
a crime (art. 29 DV Law 2005).

Types of Stages of Protection Orders

Protection Orders can be ordered at two different stages in domestic violence
cases.

Stage 1 - Temporary Protection Order

The Court may issue the temporary Protection Order which is valid for a
maximum of two months. The Protection Order shall be issued as an emergency
measure in case of a domestic violence crisis (art. 23 DV Law 2005).

For example: Mrs. Neary becomes a victim of domestic violence when her
husband — after he came home drunk — hits her in the face causing bruises.
Mrs. Neary believes that her husband will hit her again if he gets drunk again.
Mrs. Neary files a request to the Court to ask for a Protection Order against her
husband to forbid him to enter her house and street.
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Stage 2 — Regular Protection Order

According to art. 23 sub 2 of the DV law 2005, the Regular Protection
Order is effective for up 6 months and issued during the period of time the Court
is investigating a domestic violence case, the frial is not yet conducted, or before
a final verdict is declared.

For example: During the criminal investigation process over the case of
which Mr. Veasna hits his wife causing a serious cut in her head, the Court issues
the Protection Order, imposing the perpetrator not to put the property on sale
and prohibiting from approaching the place where the victim stays for 6 months.

Applicant for the Protection Order

According fo art. 22 of the DV Llaw 2005, the individuals who are entfitled to
apply for the Protection Order are:

s The victim or representatives of the victim or the authorities in charge
within the victim's residential area or officials, agents who perform their
work at the scene;

s Any person who leamns about the incident of domestic violence if the
victim is a child, mentally refarded person or a person whom the Court
believes that he is unable to file a complaint by him/herself.

A Protection Order can also be requested by JPO-MoWA. In the policy
of MoWA these Protection Orders are only asked on behalf of the victim if
the victim agrees.

Protection that can be ordered

Art. 25 DV Law 2005 sfates that the following orders can be requested and
given by the Court:

s Prohibition to commit domestic violence:
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Prohibition from approaching or entering the house shared together or
the places where the victims stay or work without the permissions from
the victims and the authorities in charge;

Prohibition from contacting the victims through any means;

Prohibition from destroying the properties or arranging to put on sale the
victims or the victims' relatives” properties;

Removal of the perpetrators or the victims from the jointly shared house, if
there is a request. In special cases the victim can be removed without @
request if there is a necessary reason to do so.

The following additional measures can be taken if the Courts know that it is
necessary to profect or provide the safety, health and welfare to the victims:

Ordering any police or Royal Gendarmerie to preserve personal
properties of the victims;

Making a decision on the custody of the children and the rights to visit
the children by paying the highest aftention to the rights and interests of
the children:

Halting the victims' duty of financial support towards the perpetrators;

Imposing the perpetrators to provide the financial assistance to the
victims, based on the perpetrators' financial ability.

For example: Mrs. Thy is regularly beaten by her husband. Finally she cannot
bear it any longer and she reports it to the police and after investigation the case
is brought to trial. Mrs. Thy’s lawyer advises her to also request that her husband
cannot enter their house, for the custody of the children and for her husband to
pay alimony for the time being. On her request Mrs. Thy’s lawyer also starts a
divorce proceeding.

Effect of Protection Order

The Protection Order takes effect immediately after the Court issuance.
Moreover, the Protection Order has the effect to impose orders on the perpetrator,
authorities in charge and the persons involved in the case.

In case a party disagrees with the Protection Order, s/he may file an objection
to the Court to review its decision in a period of 2 months at the longest after the
issuance of the Protection Order (art. 30 DV Law 2005).
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Chapter 8 - Marriage & Divorce

Analysing divorce, with emphasis on the steps to determine what legal
framework to apply to different types of divorce.

Marriage

The Civil Code was adopted on 05/10,/2007 and promulgated by the Law
on the enforcement of Civil Code on 03 06,/2011.

In Cambodia people often confuse legal marriage with the traditional marrioge
ceremony. When we look at the legal consequences of marriage however, the
term of spouse or husband and wife refers to a man and a woman who have

registered their marriage certificate at the civil registrar of the Commune Council
(art. 955 Civil Code).

For example: Mr. Vannac and Ms. Thida have a wonderfully traditional
marriage ceremony but forget to register their marriage at the Commune Council.
Legally they are not married and they are not considered legal husband and wife.

For example: Mr. Sopheap does not traditionally marry Ms. Bophana.
However, they agree to live together as husband and wife and have legally
registered their marriage in front of the civil registration official. According to the
law, Mr. A and Ms. B are the legal spouses.

them of the consequences of non-egistration. A legal marriage provides
rights to joint marital property, alimony and child support.If their marriage is
not registered, according to the Civil Code and promulgated by the Law on
the enforcement of the Civil Code in 05/20011 the court may allow the two
parties fo separate if there are adequate grounds in accordance with the law.
For the division of marital property, the court will allow the two parties to divide
the marital property with an agreement. However, if any party does not agree
the court may decide to divide the marital property at its own discretfion. For the
child custody, alimony as well as the above-mentioned points, if the two parties
does not agree with each other the court will decide at its own discretion and
the procedures in the law.

@ MoWA should encourage women fo register their marriages, and inform
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Any couple that wishes to get married may freely get married. However, there
are some requirements in the Civil Code.

1. Requirement related to age

According to Article 948 of Civil Code, neither men nor women may marry
until they have reached the age of 18. However, if one of the parties has attained
the age of majority and the other party is a minor who is not less than 16 years
old, the parties may marry with the consent of the parental power holders or
guardian of the minor. If one of the parties wishing to marry is a minor, he/
she is required to fulfil the requirements as follows:

= The minor shall be ot least 16 years old;
s The other party has reached the legal age;

s The party who is a minor shall have the consent of the parent or
guardian (art. 953 Civil Code). If the parent or his/her guardian
unreasonably refuses the consent, the minor may apply to the Court for
adjudication in place of the consent (art. 953 Civil Code). But the 16
or 17-year-old minor who is able to support himself independently and
wishes to get married may apply fo the Court for emancipation. After
the minor receives the emancipation from the Court, he/she may be
considered to have reached the legal age. Therefore, he/she may get
married without the consent of the parental power holder or guardian
anymore.

2. Requirement related to capacity

The capacity to show the willingness is the most basic requirement to make the
marriage happened. Therefore, if any party wants to get married, the individual
shall be the one who have the capacity to show the willingness. If the individual,
however, does not have the capacity to show the willingness to the extent of
minimum level, then he/she may not be able to get married. A mentally disabled
person under general guardianship might not have the capacity to show the
willingness and might lack the capacity to understand the legal consequences
of his/her actions. He/she may not be able to get married. However, if he/she
has the minimum capacity required for showing the willingness to get married,
the consent of the general guardian is not required for him/her to get married
(art. 954 Civil Code).
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For example: Mr. Vesna is 25 years old and Ms. Linda is 20 years old.
They plan to get married. One day, Mr. Vesna has a traffic accident causing a
mental disability. He does not know what is right and what is wrong anymore
and therefore is put under the general guardianship of his aunt. Three months
later, he is almost fully recovered. In such situation, if Mr. Vesna is able to show
his willingness to marry Ms. Linda in front of a Civil Registrar, Mr. Vesna and Ms.
Linda may get married without the consent of Mr. Vesna'’s aunt.

3. Prohibition of bigamy

Bigamy (more than one spouse) is forbidden (art. 949 Civil Code).Therefore,
a married man or a married woman, who has not yet dissolved their marriage,
may not remarry. Any violation with this prohibition shall be punished as a felony.
Re-marriage is still possible, as long as the previous marriage is already dissolved
(Article 4 of the Law on Monogamy 2006).

For example: Mr. Vannac and Ms. Thida who did not register their marriage
with the Commune Council decide to live apart. In principle, both of them have
the right to marry each other.

For example: Mr. Sopheapand Ms. Bophana who registered their marriage
with the Commune Council are unhappy. Mr. Sopheap wants to leave Ms.
Bophana and marry his mistress. Mr. Sopheap cannot marry his mistress without
first getting a divorce through the Courts.

If @ woman who filed for divorce wishes to remarry, the law requires that she
shall wait at least 120 days after the dissolution or annulment of her previous
marriage. Affer this period she may remarry. In case she wishes to remarry during
the time prohibited by the law, she needs to have a doctor’s certificate saying that
she is not pregnant (art. 950 Civil Code).

4. Requirements related to Relatives

Marriage is not possible between blood relatives in the direct line (lineal
consanguinity such as (grand)children or (grand)parents) or siblings (collateral
blood relatives up to the third degree of relationship) (art. 951 Civil Code).
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5. Requirements related to Sex

Although the Civil Code does not expressly forbid same sex marriages, it is
generally assumed that this is not possible under Cambodian law.

Application of Marriage'

Before marriage both man and woman fill in an application fo certify that
he/she is single or widower or divorcee/widow without having any relationship
with anyone else. The couple is then required to apply for a marriage with the
civil registrar of the Commune Council af the bride’s place of residence (art.
28 of Sub-Decree on Civil Registration 2000). After the civil registrar receives
the application, he/she shall issue a marriage permission letter and a public
announcement of the marriage that will be stuck on their homes or the Commune
Council Office during 10 days so that the third parties may file objections. After
10 days objections are no longer possible and the wedding can take place.

For the legal registration of the marriage the married couple will have to go
to the registrar with two adult witnesses to register their marriage in the marrioge
book of the Commune Council. The civil registrar shall provide a copy of the
marriage certificate o the married couple.

Effect of Marriage

The couple can use either the husband's or the wife's surname or their
respective surnames prior fo their marriage (art. 965 Civil Code).

The husband and wife have the obligation to cohabitate, cooperate and
assist each other (art. 966 Civil Code). They have the freedom to choose their

occupation and to participate independently in political, cultural and social
activities (art. 967 Civil Code).

Unless the couple agree otherwise in an agreement before or after the
marriage conclusion, the property of both spouses fall under the statutory joint
marital property system (art. 969 and 970 Civil Code). The sfatutory joint marital
property system has the following rules:

s Marital property includes all property obtained during the marriage by
one or both spouses (art. 973 Civil Code);

s Marital expenses are paid from marital income,/property (art. 971
Civil Code);

The couple manages the joint marital property jointly. If they cannot agree on

11T Sub-Decree No. 103 ANKr.BK on Civil Registration dated 29 December 2000
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the management, they can turn to the Court for a decision on the management
(art. 974 Civil Code). Joint marital property may not be sold or disposed of
without the permission of both spouses (art. 976 Civil Code).

Outside the martial joint property falls:
a) Property held by a spouse from before the marriage;

b) Property acquired by a spouse during the marriage by gitt,
succession, or testamentary giff;

c) Property obtained as the consideration for disposing of property
described in items (a) or (b) above (art. 972 Civil Code).

Nullity of Marriage

A marriage shall be considered void in case:

s There is no willingness to marry between the parties because of
confusion of the other party’s identity, coercion and other reasons;

For example: The parents coerce their daughter to marry a man whom she
does not love.

s The parties did not follow the proper marriage procedure. However,
if there is a minor procedural defect alone, the effect of marriage shall
not preclude validity of the marriage (art. 958 Civil Code).

For example: Mr. Chenda and Ms. Len have married legally but later they
find out that one of their witnesses was only a 17-year old minor at the time of
the marriage. This is not a major procedural defect and the marriage will be
considered legally valid.
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Annulment of Marriage

A marriage may be annulled in the following cases:

1. Marriage is unlawtul (art. 959-963 Civil Code)
s The marriage is concluded with a minor without the proper permission;
s The marriage is concluded between prohibited relatives.

s Where the remarriage is registered at the time the previous marriage is
not yet dissolved;

s Where the remarriage is registered during the time prohibited by the
law (@ woman shall remain a widow for the period of 120 days). In
this case, the spouse of the party or former spouse may also apply for
annulment of the marriage.

2 .Marriage is based on fraud or threat (art. 963 Civil Code)

A marriage that is based on fraud or threat may be annulled. The victim
of the fraud or threat shall have his/her right of annulment extinguished after
a period of 3 months has elopsed since the party discovered the fraud or has
become free of the threat or if the party has then agreed with the marriage.

Effect of Annulment of Marriage

The annulment of a marriage shall have no retroactive effect. It means that the
annulment shall only have the effect in the future and may not be able to restore
their status before the marriage (art. 964 Civil Code).

For example, children born in an annulled marriage are still the legal
children of the father, as if born in a marriage.

Divorce

It is by low not obligatory to be represented by a lawyer in a divorce
proceedings, however it is advisable to have one, since the proceedings can
be complicated.

The parties to a marriage may choose the procedures for divorce as follows:
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1. Filing for divorce with the Commune Council

A husband or wife may file a request for divorce to the Commune Council ot
the domicile of their residence. After receiving the petition, the Commune Council
may fry to reconcile the parties during a period of 15 days after the receipt of the
request. If the parties are not reconciled during this period, the Commune Council
shall forward the complaint for divorce to the Court.

2. Filing for divorce with the Court

A husband and /or wife may file a request for divorce directly to the Provincial /
Municipal Courts of Tst Instance that have the jurisdiction at the residential area

of the parties in accordance with article 10 of Civil Procedure Code 2007 and
982 of Civil Code.

For a divorce case the Court fee is 55.000 Riel (art. 60-3 and 61-1a of Civil
Procedure Code 2007).

Joint request for divorce

The parties to a marriage may file jointly for a divorce if they mutually agree
to the divorce. The Court may only grant the divorce affer verifying the will of both
parties to end their marriage (art. 979 Civil Code).

Note that it is not possible to end a marriage by agreement without the
decision of the Court. Only a Court decision can end a legally registered
marriage.

For example: Mr. Tola married Ms. Neary and they have lived together for
one year. Unfortunately they do not get along and they mutually agreed to have
a divorce. Affer examining the case file for divorce and finding that the parties
have a real desire for divorce, the Court decides to issue a ruling to grant them
a divorce.

Request by one spouse

If only one spouse requests the divorce, the request can only be granted by the
Court based on one of the following grounds:
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s If the other spouse commits an act of infidelity;
For example: Husband secretly has a second wife or visited a prostitute.
s If he or she abandons one another without giving good reasons;

For example: After one year of marriage, the husband deserts his wife
without giving reasons.

s [fitis not known whether the other spouse is alive or dead for more than
a year;
For example: The ship where the husband worked on has been
shipwrecked. His body has not been found one year after the shipwreck.

s If the other spouse has been living apart continuously for more than one
year which is contfrary fo the purpose of the marriage;

For example: After three months of marriage, the husband refuses to
come home for a period of more than one year.

s Other cases where the matrimonial relationship has broken down and
there is no prospect of reconciliation.

For example: The wife has returned to her parents and took the children.
She refuses to go back home because her husband beats her.

Grounds to deny divorce

Even in the cases as mentioned above, the Court may dismiss divorce if the
divorce would cause extreme hardship or anguish to the other spouse or the

children (art. 978 Civil Code).

The Court may also dismiss divorce if the party demanding the divorce has
seriously neglected to cooperate with and assist the other spouse (art. 978 Civil

Code).

Provisional Orders

The Court may issue a ruling for provisional orders|preliminary injunctions)
regarding the separation (who will live where including the children), custody and
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visiting rights of the children, management of property, financial support for the
spouse [alimony), sharing of the household expenses of the marriage, expenses

for supporting the children and either upon the request of a party or at its own
discretion (art. 983 Civil Code).

Final divorce orders

The parties should not only request for a divorce but also request for a decision
by the Court on:

a) property division (art. 980 Civil Code);

The martial joint property will have to be divided. If the parties cannot agree
on the division, the Court will divide as follows (art. 980 Civil Code)Each party
will remain owner of the separate property that did not fall within the joint marital
property (art. 972 Civil Code);Each party will receive half of the martial joint
property unless the Court upon request decides otherwise based on special
circumstances.

For example: if the husband is not able to pay alimony, the wife might
request to receive the full (not half) ownership of the marital house. The Court
might consider the fact that the husband cannot pay for alimony a special
circumstance.

b) Decision on alimony for the spouse (art. 983 Civil Code);
c) Decision on child support (art. 983; 1040-2, é Civil Code);
d) Decision on child custody (art. 1037 Civil Code);

The parent holding the custody will still have to obligation to consult the other
parent in case of decisions regarding education, changing the residence of the
child outside the province, the child’s occupation, medical treatment, disposition
of property of the child and other important matters (art. 1042 Civil Code).

e) Visitation rights of the parent not living with the child(ren) (art. 1040 Civil
Code)

If request for divorce does not include a request for these orders, the Court
may not be able to make arrangements for the parties.
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Inheritance

Women and men have equal rights in successions.

Statutory succession

If there is no valid testament the inheritance is divided in accordance with
the law (statutory succession, art. 1156 — 1167 Civil Code). According to Article
973 Civil Code, the property both spouses or one spouse acquired during the
marriage, in principle, is the joint property. Therefore, if the husband or wife dies,
half of the joint property shall remain in the ownership of the surviving spouse and
the other half goes to the inheritance.

A husband dies, leaving his legally registered wife and 2 children
behind. At the time of death the husband owns a piece of land, 3 cows and
USD 3.000. All his property falls within marital property. The wife therefore
remains owner of half. The other half is inherited by the children and wife in
equal parts. Thus the division is as follows:

Wife:

s 2/3 of the land (half marital property and 1/6 succession)
s 2 cows (half marital property and 1/6 succession) and

s USD 3.000 (half martial property and 1/6 succession)
Children:

s Fach 1/6 of the land

s Fach 2 cow (one cow as joint property) and

s Fach USD 500.

Testamentary succession

People have the freedom to deviate from the statutory system through a
testament where they describe who will inherit what part of their inheritance. The
testament should be made up in line with the legal requirements as described in
articles 1168 to 1229 of Civil Code. However, testamentary freedom is limited
since there are legally secured portions as described in art. 1230 of Civil Code.
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A husband dies. The husband has a valid testament where he excludes his
daughter from the inheritance and wants his son and wife to inherit everything.

According to art. 1230 Civil Code the daughter is still entifled to 1,/12 of the

inheritance (half of the statutory inheritance).
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Annex 2 - Structure of the Court

Supreme Court

\l

Court of Appeal

Y Y

Provincial/Municipal »
Courts of the 1+ Instance Military Court
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Annex 3 - Hierarchy

Supreme Council of Magistrates Minister of Justice
o Injunction
Supervision to initiate
(Orf. 132 Ond 133 Of fhe proceedings
Constitution) (art. 29 CPC)
\J
President of the Court of 1¢ General Prosecutor at the Court of
Instance Appeal
Trial Judges Investigating Judge Royal Prosecutor at the

Court of 1¢ Instance

Rogatory Order Supervision and
(art. 131 Criminal coordination
Procedure Code) (art. 58 CPC)

Judicial Police Officer
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Annex 4 - Flowchart Criminal Procedure in
case criminal complaint is submitted

to a JPO (non-flagrant delict)

Plaintiff = Victim or authorized government official

Complaint at JPO
Art 72-73 CPC

| V

Preliminary Investigations by Prosecutor

Inform the
victim

Police Inquiry ¥
— if deemed necessary
A 72 CRG Art. 40 & 41 CPC
R
\
Start El)’lirlr;rigiir;iedure Dismissal by Prosecutor
At 43 CPC Art. 41 CPC
Felony or |
Misdemeanour Petty Crime or
Misdemeanour l Misdemeanour
Judicial Investigation by Immediate Citation
Investigating Judge Appearance Art. 46 CPC
Art. 44 CPC Art. 47 CPC
l ‘ Art. 246 CPC
Nonsuit Order by
Investigating Judge :
Art. 246 CPC fril
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Annex 5 - Flowchart Criminal Procedure
(Flagrant delict)

Flagrant delict
Art. 85-88 CPC

:

Police Inquiry

Art. 89 - 95 CPC
Inform the

¢ victim

Police Report sent to Prosecutor

Art. 107 CPC
| |
\] Y
Start Criminal Procedure _—
b Dismissal by Prosecutor
y Prosecutor At 41 CPC
Art. 43 CPC '
Felony or |
Misdemeanour Petty Crime or
Misdemeanour v Misdemeanour
Judicial Investigation by Immediate Citafi
Investigating Judge Appearance Uil
Art. 44 CPC Art. 47 CPC Atk 6@ IS
l ‘ Art. 246 CPC
Nonsuit Order by l
Investigating Judge Trial
Art. 246 CPC
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Annex 6 - Medical Certificate
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Annex 7 - Protection Order Request
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Annex 8 - Format of Victim’s Complaint
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Annex 9 - Format of MoWA
Minister’s Intervention Letter
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Address: Building 3, Norodom Boulevard,
Sangkat Wat Phnom, Khan Doun Penh, Phnom
Penh, Cambodia.

Tel: 023 216 707

Website: www.mwa.gov.kh



